Cabinet Committee: Economic Growth and Infrastructure

Title of Paper: Resource Management (Simplification and
Streamlining) Amendment Bill

MED Contact: -, Senior Analyst, ECB,

Issue

1 The paper seeks:

a approval to introduce the Resource Management (Simplification and
Streamlining} Amendment Bill.

b minor policy decisions to resolve issues identified during the drafting of
the Bill.”

Ministry Comment

2

Cabinet earlier agreed to remove the Minister's powers with respect to restricted
coastal activities [CAB Min (09)3/7]. The paper seeks to clarify the Minister of
Conservation's role as final decision-maker for activities that occur in the coastal
marine area (CMA). Currently, the Minister of Conservation is the final decision-
maker for activities in the CMA that are called-in (not the Board of Inquiry or
Environment Court). This clarification Is consistent with Cabinet's earlier
agreement.

The paper also seeks agreement to exclude trade competitor participation as a
third party, unless they are directly affected and their involvement is not
motivated by trade competition. MED’s previous advice was that limiting trade
competitor participation in plans or consents would remove the beneficial
aspects of their participation (for example, Meridian Energy’s support of
Trustpower's Mahinerangi wind farm application). However, we have agreed to
work further on this issue with the Ministry for the Environment during the Select
Committee process.

Recommendation

4

Support the recommendations.
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Cabinet Committee: Cabinet

Title of Paper: Review of the Resource Management Act 1991:
Phase One Proposals

MED Contact: ., Senior Analyst, ECB, 3

Issue

1 At the time of writing this briefing, we have not seen the final version of this

paper because we understand it is to be submitted late. This briefing is based
on our understanding of what will be in the paper.

2 The paper proposes to amend the Resource Management Act (RMA) to
streamline and simplify it. The proposals would reduce the number of frivolous,
vexatious and anti-competitive objections, amend the existing call-in provisions,
set up an Environmental Protection Authority, and streamline the plan making
and consenting process.

Ministry Comment

3 Our earlier briefing outlined concerns with some of the proposals for reducing
anti-competitive behaviour, particularly those proposals that would reduce the

ability for trade competitors to participate in council planning or join appeals as
third parties.

a

There are reasons other than trade competition for why companies
participate in these processes (such as avoiding precedents being set for
other areas), and their participation can be valued by rival companies.
There are examples of this happening with electricity generators.

While we still prefer that the recommendations that limit standing for trade
competitors be rejected, we have agreed to work further on this issue with
the Ministry for the Environment as part of the Select Committee process.

4 The paper now proposes to change the final decision-maker for notices of
requirement (designations) from the requiring authority to the council. As it is the

requiring authority that makes the application, there are perceptions of bias if it is
also the final decision-maker.

863765 - DMSNo

We consulted Telecom and Transpower, both requiring authorities, over
whether the proposal could have any adverse implications. Both identified
that the proposal could increase the likelihood of litigation — and
consequently, delays in installing infrastructure. Councils can recommend

impractical conditions on the notice of requirement, and that this happens
reasonably often.

Given the philosophy of designations was for the requiring authorities to

be the decision-maker, and the potentially adverse implications of the
change proposed we suggest that no change to made at this time and that
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phase two includes a review of the designations process, including this
proposal.

5 Our earlier concerns about infrastructure networks not been eligible for call-in
have been resolved. The paper now explicitly recommends that the operational
infrastructure a nationwide network utility operates be included in the factors that
the Minister may have regard to when calling in an application.

Recommendation

6 Support the recommendations subject to the concerns noted above.
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Cabinet Committee: Cabinet Business Committee

Title of Paper: Review of the Resource Management Act 1991:
Phase One Proposals

MED Contact: - —veeeee -, - . Senior Analyst, ECB, ..

Issue

1 The paper proposes to amend the Resource Management Act (RMA) 1o

streamline and simplify it. The proposals would reduce the number of frivolous,
vexatious and anti-competitive objections, amend the existing call-in provisions,
set up an Environmental Protection Authority, and streamline the plan making
and consenting process.

Ministry Comment

2

Overall, we believe that the proposals wili streamline and simplify the RMA.
Some proposals may not be popular with particular parts of the community, but
would result in potentially considerable time and cost savings for applicants and
councils. We do have some specific concerns with the paper, outlined below.

Trade competition

3

The paper proposes to prohibit the consideration of trade competition effects.
We consider that this would prevent councils from considering the benefits of
trade competition. We recommend that Recommendation 6 is rejected and that
provisions regarding the consideration or non-consideration of the effects of
trade competition under the RMA are considered in Phase 2 of the review.

MED still has concerns regarding the limiting of standing for trade competitors.
MfE accepted MED's recommendation that trade competitors may not make a
submission in opposition to a consent application or a private plan change,
although it is still questionable whether it is fair to treat trade competitors
differently from other submitters (Recommendation 8).

However, the ability for trade competitors to make submissions on proposal
policy statements or plan changes is still limited. The paper proposes to prevent
companies from making submissions on policy statements or plans if proposals
in those documents affect a trade competitor, unless the company is directly
affected and the issue on which they are submitting on does not relate to trade
competition.

Companies often make submissions on plans to avoid precedents from being set
in other areas or to preserve future opportunities (for example, Meridian Energy's
interest in how the Waikato River's water is allocated). Consequently, we
recommend that Recommendation 9 is rejected.

We also recommend that the proposal to remove the ability for trade competitors
to take part in appeals as third parties be rejected (Recommendation 11).
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Companies can have legitimate reasons for being involved in appeals. For
example, both Trustpower and Meridian joined as third parties in support of the
other's windfarm proposal in Otago, again, for precedent reasons.

We consider that the proposals to reinstate security for costs (Recommendation
5) and impose punitive sanctions (Recommendations 10 and 12 to 15) will be a
sufficient deterrent to anti-competitive behaviour. We do not consider
Recommendations 6 to 9 and 11 are necessary.

Proposals of national significance

9

10

11

The paper has changed considerably since we last briefed you. The ‘significant
projects path’ is no longer being proposed, and instead the existing call-in
provisions have been amended (Recommendatlons 16-33). The key difference
is that there will no longer be a set of clear criteria on what projects would be
accepted. This will not improve certainty for business.

While larger infrastructure projects (such as major generation proposals) would
have greater confidence of having their application called-in, itis still uncertain
how network infrastructure would be treated. As we advised you previously,
individual components of a network may not be considered to be nationally
significant, but the network as a whole would be. Examples include
telecommunications networks or roading.

While we have no issue with the amendments to the call-in process, we
preferred the threshold element of the previous ‘significant projects path’
proposal. We recommend that a threshold be reintroduced to the proposal, and
that the threshold considers the underlying value of the project (or network) as a
whole, so that extensions to existing significant projects would be included.

Improving plan development and plan change processes

12

13

The paper recommends that the non-complying consent category is removed
within one year of enactment. MED considers that this could result in potentially
significant implications, such as imposing higher costs on councils. We
recommend that consideration of removing the non-complying category be
delayed until Phase 2 (Recommendation 46).

We strongly support the proposal to require the Environment Court's leave to
lodge appeals on merit for plans (Recommendation 53). Delays with plans
mostly occur when they have been appealed and considerable cost savings
could be achieved by adopting this recommendation.

Improving the effectiveness of compliance mechanisms

14

The paper proposes that the Crown no longer be immune from prosecution for
RMA offences (Recommendation 80). We have not assessed our own
exposure to risk. However, operational agencies would be particularly
vulnerable. For example, a person may initiate prosecution against the
Department of Conservation for 1080 poison operations. There could be quite
significant financial implications arising from departments having to defend
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themselves (including from persons with vexatious motives), and we recommend
that Recommendation 80 instead be considered as part of Phase 2.

Streamlining decision-making

15 The paper proposes that the Minister of Conservation's decision-making powers
for restricted coasta! activities be removed (Recommendation 87). In our earlier
briefing, we supported getting rid of restricted coastal activities, but this proposal
would achieve the same result. Removing restricted coastal activities will be
considered as part of Phase 2. We support Recommendation 87.

16 MED has no concerns with the other recommendations in the paper.

Recommendation

17 Support the recommendations, with the above amendments.
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RMA review - process steps and timeline

Purpose

Misinetry uf Econom ic @
Development

Monari Oharga
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This briefing updates you on the proposed process for reviewing the Resource
Management Act (RMA), with a particular focus on how the economic development
view will be incorporated.

Date: 4 December 2008 Priority: Medium
Security Level: In Confidence File Number: |P/013/PR004/003
Action Scught

Action Sought Deadline
Minister for Economic Note the contents of this briefing Cabinet
Development meeting on 8

December
Ministry Contacts
Principal Author
Telephone

_Name

Position and Unit

Work After Hours

{Caroline Ryder

Acting Manager, Energy and
Environment Group

Responsible Manager

Name

Position and Unit

Telephone

Caroline Ryder *

Acting Manager, Energy and
Environment Group

Work After Hours

* Suggested First Contact

849477

Head Office, 33 Bowen Streel, PO Box 1473, Weflington, New Zealand



Security Level: In Confidence Prigrity:  MEDIUM

Minustry of Economic
Development

Manatriq éhanga

File: P/013/PR004/003

4 December 2008

Minister for Economic Development
RMA review - process steps and timeline

Purpose of Report

1 This briefing updates you on the proposed process for reviewing the Resource
Management Act (RMA), with a particular focus on how the economic
development view will be incorporated.

Analysis

RMA review timeline
2 The RMA review is being progressed in two stages:

a The first stage, part of the Government's 100-day package, will focus on
simplifying and streamlining the RMA. In particular, the focus will be on
improving the process for developing or changing plans and for
consenting projects.

b The second stage would follow, focusing on the more complex issues that
cannot be resolved within 100-days.

3 The Minister for the Environment, Hon Dr Nick Smith, has instructed the Ministry
for the Environment (MfE) to have a Bill ready for introduction on Thursday 26
February. We understand that Dr Smith wishes to announce the policy decisions
in late January, which would require Cabinet’s agreement to the policy on
Tuesday 27 January. This Cabinet paper would need to be drafted by mid
January.

4 On 8 December, Cabinet will consider a paper that outlines the timeline and
process for the review ("RMA Amendments 2009 - outline of process”). The
paper also seeks authorisation for the Parliamentary Counsel Office (PCO) to
begin drafting the Bill.

5 We understand that Dr Smith has already established a technical advisory group.
This advisory group would provide independent advice to the Minister on the
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implementation of the first phase of the Government's RMA reforms. We also
understand that the Minister has written to local government and iwi authorities,
requesting their comments on the review by Saturday 20 December.

6 MfE will be running workshops for officials and the technical advisory group
through December, and possibly early January, to discuss and agree the options
for reform.

MED involvement in process

7 MED has already begun working with MfE and other agencies on both the nature
of the possible reforms and the review process.

8 MED will be a member of the cross-departmental officials group that is being
convened to progress the review. Other members include Treasury, the Ministry
of Agriculture and Forestry (MAF), Te Puni Kokiri (TPK), the Department of
Conservation (DoC) and the Department of Prime Minister and Cabinet (DPMC).

9 MED input will be led by the Energy and Environment Group, Energy and
Communications Branch. A number of MED groups have an interest in the
RMA, including Crown Minerals, the Economic Strategy Branch and the Ministry
of Tourism. The Energy and Environment Group will ensure all of MED's
interests are represented in the review process.

10 We propose to keep you informed of the review through your meetings with
Energy Officials and through briefings, if required.

Ministerial involvement in the process

11 In addition to advice from a technical advisory group, we recommend that an ad
hoc group of Ministers (e.g. yourself, and the Ministers of Agriculture and
Forestry, Conservation, Environment, Infrastructure and Finance) meet prior to
Christmas and then again in January to provide clear direction and guidance to
officials. Such an ad hoc group ensures Ministers are engaged in the review
before Cabinet considers the final suite of proposals in late January. You may
wish to suggest this at the Cabinet meeting on Monday 8 December.

Recommended Action

For noting.
s

Caroline Ryder
Acting Manager, Energy and Environment Group
Energy and Communications Branch
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RMA review - Likely suite of proposals

Purpose

This briefing outlines our understanding of the Resource Management Act (RMA)
Phase 1 proposals that Cabinet is expected to consider on 26 January.

Date: 16 January 2009 Priority: Medium
Security Level: In Confidence File Number: | P/013/PR004/003

Action Sought

Action Sought Deadline
Minister for Economic Note contents No deadline
Development
Minister of Energy and Note contents No deadline
Resources
Ministry Contacts
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Responsible Manager
Telephone
Name Position and Unit Work After Hours
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Development
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File: P/013/PR004/003

16 January 2009

Minister for Economic Development
Minister of Energy and Resources

RMA review - Likély suite of proposals

Executive Summary

This briefing updates you on our understanding of the content of the RMA (Streamlining
and Simplifying) Amendment Bill. We understand that the Minister for the Enviornment
will be considering a draft Cabinet Paper over the weekend in preparation for seeking
policy decisions from Cabinet on 26 January.

~Many RMA issues are common to network and infrastructure sectors, in particular,
energy, telecommunications and transport. A similar brief to this will be provided by the
Ministry’s ICT Regulatory Policy Group to the Minister for Communications and iT. You
may wish to consider sharing this brief with other Economic Development Ministers.

Overall, we believe that the suite of proposals will result in cost and time savings for
both applicants and councils. Key features of the package include:

» Sanctions for objections motivated by trade competition

» A new 'significant projects path' for infrastructure or public works projects, or
extractive industries critical for infrastructure or public works projects

» Merit appeals on plans must seek leave of the Environment Court before the
consideration by the Court

* Increasing the fee for filing appeals in the Env[ronfnent Court from $55 to $500.
There remain some areas of disagreement between officials and the Technical Advisory
Group (TAG). Contentious issues are:

e Limiting the number of section 92 requests (requests for further information,

which ‘stops the clock’ to one (supported by TAG)

e Increasing the maximum fine for non-compliance from $200,000 to $300,000 for
individuals and $600,000 for corporate (we understand TAG have concerns)
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» Deferring the removal of the Minister of Conservation's decision-making powers
in the coastal marine area until Phase 2 (TAG and ourselves recommend that it
be dealt with as part of Phase 1).

Good progress has been made on the policy development, and the Bill is on track to
being introduced on 16 February.
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RMA review - Likely suite of proposals

Purpose of Report

1 This briefing outlines our understanding of the Resource Management Act (RMA)
Phase 1 proposals that Cabinet is expected to consider on 26 January.

Analysis

Progress to date

2 Since we last briefed you on the RMA, the proposals for Phase 1 of the RMA
review have been extensively discussed. A draft Cabinet paper has been circulated to
departments for comment, and is now being prepared for the Minister for the
Environment to consider it prior to him lodging it with Cabinet Office.

Suite of proposals
3 The draft Cabinet paper is currently divided into nine parts:

Frivolous, vexatious and anti-competitive objections
A consent process for significant projects
Environmental Protection Authority

Improving plan development and change processes
Improving resource consent processes

Improving national instruments

Improving the effectiveness of compliance mechanisms

oOwa ™o a o o o

Improving decision-making processes
i Other matters to improve workability.

4 Overall, we believe that the proposals will streamline and simplify the RMA.
Some proposals may not be popular with particular parts of the community, but would
result in potentially considerable time and cost savings for applicants and councils (an
example is increasing the cost of appeals).

5 There are a few proposals where we disagree with the Ministry for the
Environment's (MfE's) recommendations. Our concerns have been passed to MfE to
consider, and have been flagged in this briefing note. We will provide you with advice
on the finalised Cabinet paper before it is considered by Cabinet, and we will raise any
unresolved issues at that time. You may then wish to discuss those concerns with your
colleagues.

Frivolous, vexatious and anti-competitive objections

6 As we have previously briefed you, reinstating security of costs would help
discourage frivolous and vexatious objectives, and some trade competitors.

858972: RMA review - Likely suile of proposals Page 4 of 9



Security Level: In Confidence Priority: MEDIUM

7 The paper also proposes to remove full standing for trade competitors in consent
and plan hearings unless they are directly affected by a proposal. We have concerns
about this proposal. Some trade competitors become engaged in an issue because
they are concerned about precedents being set. The proposed change would prevent
the likes of Meridian Energy from supporting Trustpower in the appeal against
Trustpower's Mahinerangi Wind Farm. It would also have prevented Meridian from
taking an interest in Waikato River water allocation, as although Meridian has no assets
on that river, it might have set a precedent for how water is allocated in the Waitaki
system (for example). We support removing trade competitors’ ability to object to
proposals unless they are directly affected.

8 The TAG recommended the ability for a judge to impose considerable (but as of
yet, undefined) punitive sanctions where the judge found that a corporation had acted
for reasons for trade competition. The draft Cabinet paper recommends that
consideration of this proposal be deferred to Phase 2, as it may have potentially serious
implications. We consider that the threat of considerable sanctions would be a strong
deterrent to trade competitors, more so than other proposals in the paper.

9 MfE are aware of our concerns, and we will wait to see how they are considered.
Our next briefing will update you on this issue.

A consents process for significant projects

10 The new ‘significant project path’ is what was previously called ‘priority projects’.
Eligible projects would be those that are either infrastructure or public works (this
includes electricity generation and transmission, and telecommunications) or are an
extractive industry that contributes to infrastructure (such as a mine, quarry or cement
plant). Projects must have a capital value of at least $100 million NZD to qualify.

11 We have questioned whether the $100 million threshold would capture projects
whose individual components would be unable to meet the threshold, but when
considered as one project, would. Examples of infrastructure projects that could miss
out, depending on how the threshold is defined, are networks such as
telecommunications, radio communications, electricity transmission and roading. The
Ministry of Transport has similar concerns. For example would a cellular telephone
tower which costs $0.5M but is part of a national cellular network valued at $300M be a
significant path project? The Bill should be clear to ensure that the interpretation is not
left to the courts.

12 Eligible projects would be processed by an Environmental Protection Agency
(MfE in the interim). The decisions would be made by a Board of Inquiry, which wili be _
chaired by an Environment Court judge or a senior legal practitioner. You may recall in
previous advice to you on the RMA, we advocated that a senior barrister be able to
chair a Board of Inquiry.

13 Decisions would be made within nine months from when the project is notified.
Appeals are restricted to points of law, and would be heard by the High Court.
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Environmental Protection Authority

14 The establishment of an Environmental Protection Authority (EPA) will be largely
deferred until Phase 2. However, as a transitional measure, the paper proposes fo
establish the EPA as a statutory office, but whose roles, functions and powers would be
exercised by the Secretary for the Environment.

15 Merging the EPA and the Environmental Risk Management Authority (ERMA)
will be considered as part of Phase 2.

Improving plan development and change processes

16 Most of the delays with developing and changing district and regional plans
occur when the plan is appealed to the Environment Court. The Cabinet paper
proposes to make appeals that seek the withdrawal of entire plans ultra vires. TAG
recommended that this go further and require appellants to seek the Environment
Court’s ieave to lodge an appeal on merit. However, the paper recommends that this

proposal be considered as part of Phase 2, as officials had not had time to consider the
implications.

17 Requiring the Court's leave to lodge appeals on merit would substantially cut
down the number of appeals on plans. As appeals are where most of the delays on
plans occur, the proposal could significantly speed up the plan-making process and
reduce costs to councils and the community. However, we would expect that this
proposal would be particularly controversial.

18  Other changes would help streamline the process and reduce costs for councils.
For example, councils would no longer be required to summarise submissions, make
decisions on every submission (but instead on themes raised by submitters) or hold a
round of second submissions.

Improving resource consent processes

19 The presumption that ali consents would be notified would be removed, so that
only significant projects are notified. This would also reduce the number of challenges
to not notify a consent application.

20 Other processes would help councils process the application more efficiently: by
making greater use of the internet and email and by adopting an applicants’
assessment of environmental effects report, instead of repeating work.

21 TAG recommends that councils would no longer be able to impose ‘blanket tree
protection rules’. We understand that this is an issue in the Auckland region. However,
MfE's advice is that it is not a problem experienced in other areas. Other tools could
achieve the same end — such as using the Ministerial plan change directive powers or
national environmental standards ~ and would not require amending the RMA.

22 The most contentious issue in this section is the proposal by TAG that councils
could only make one section 92 request — a request for further information that stops
the clock. Officials wish to consider this issue as part of Phase 2, as many applications
do not contain enough information for a council o make a decision. If the number of
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section 92 requests were limited to one, the council's only alternative option might be to
reject the application. We support the recommendation to defer this issue to Phase 2.

Improving national instruments

23 Changes are proposed to improve the workability of national policy statements
(NPS), national environmental standards (NES) and the call-in power. The Minister for
the Environment would be able to cancel, postpone or restart the development of any
proposed NPS before it is gazetted. Appeals on plan changes made to 'give effect’ to
an NPS would be limited to points of law only. Changes would also be made to
improve the linkages between NPS, NES and other RMA provisions.

Improving the effectiveness of compliance mechanisms

24 Along with measures to reduce delays in plan making and consent applications,
there are measures intended to improve compliance with the RMA. The paper
proposes to increase the maximum fine from $200,000 to $300,000 for individuals or to
$600,000 for corporates. While this is still low by international standards, and New
Zealand Courts have never imposed the full RMA fine on anybody, MfE understand that
the TAG has concerns about the size of the maximum fine. This proposal may be
amended in the final paper.

25 The Court would be given the power to cancel or amend consents that are held
by repeat offenders.

26 The proposal that Crown organisations would no longer be immune from
prosecution requires more consideration of implications, particularly for departments
with operational arms. Further consideration is recommended as part of Phase 2.

Improving decision-making

27 One of the pre-Election RMA policy announcements was that the Minister of
Conservation's decision-making powers for restricted coastal activities would be
removed. You may recall that the Whangamata marina was a restricted coastal activity,
for which the Minister of Conservation's decision was judicially reviewed.

28 TAG recommend that restricted coastal activities (the activities over which the
Minister of Conservation is the decision-maker) are removed as part of Phase 1.

29 The draft paper, however, recommends that removing the Minister's powers be
considered as part of Phase 2. The New Zealand Coastal Policy Statement is currently
being reviewed by a Board of Inquiry, and delaying the removing of powers would allow
the Board's recommendations to be considered.

30 MED and the Ministry of Tourism supporis TAG's recommendation. We do not
consider that MfE's argument is compelling enough to justify delaying removing the
Minister's powers. We do not foresee any significant transitional issues that might
result, and we are of the view that considerable time and cost savings could be made to
coastal consents if the Minister's powers are removed.
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31 This may be a matter that you wish to discuss with your colleagues when the
paper is considered at Cabinet. We will provide you further advice on this issue when
we brief you on the final Cabinet paper.

32 Despite this, the other proposals in this section are positive:

¢ The cost fo file appeals in the Environment Court would increase from $55
to $500, which we expect would reduce the number of appeals.

» Applicants could elect to have their consent application heard by
independent commissioners, instead of councillors.

* Appeals on Environment Court decisions would only be granted with the
leave of the High Court.

» It would be clarified that councils can delegate decisions on plan changes to
staff or any other person.

Other matters to improve workability

33  The section on ‘other matters' largely deals with technical amendments.
However, the time available for section 274 parties (third parties) to join in appeals
would be reduced from 30 working days (six weeks) after the last day an appeal is
lodged to 15 working days. Reducing the timeframe brings it into line with the time for

lodging an appeal, and reduces the uncertainty amongst all participants as to who is
participating in an appeal.

Next steps

34 The Cabinet paper is still on track to being considered at the 26 January Cabinet
meeting. If policy decisions are not made at this meeting, it is still possible to meet the
16 February deadline for introducing the Bill if decisions are made at the following
Cabinet meeting. However, it is preferable for drafting purposes if policy decisions can
be made by Cabinet on 26 January.

35 We will provide you a full briefing on the Cabinet paper once it has been lodged
with Cabinet Office, highlighting any areas of concern.

36 Assuming policy decisions are made in January, a LEG paper will be submitted
for approval, probably with a draft Bill, with Cabinet Office on Monday 12 February. A
final Bill wili be considered by LEG, with final Cabinet approval on Monday 16 February.
The Bill would then be available to be intreduced.

Recommended Action

We recommend you:

1 Note that the RMA (Streamlining and Simplifying) Amendment Bill is on track for
being available to be introduced the week starting 16 February 2009.
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2 Note that we will provide you further advice on the RMA Cabinet paper, prior to it
being discussed at Cabinet.

3 Note that a similar brief to this will be provided by the Ministry’s ICT Regulatory
Policy Group to the Minister for Communications and IT.

4 Note that you may wish to forward this briefing note to other MED Ministers and
Associate Ministers for their information.

Richard Hawke
Manager, Energy and Environment Group
E y angh\Communications Branch

Hon Gerry Brownlee CQ[D k 6\ 09

Minister for Economic Development
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Purpose

To provide you with information on the progress of the review of the Resource
Management Act 1991 and comment on the Cabinet paper proposing amendments for
‘phase 1" of the review.

Date: 20 January 2009 File Plan number:

Security level: |In Confidence

Red Urgent Needs action today

Action sought
To Action sought Timeframe

Minister for Buiiding and Construction |Discuss the impacts the review of the 20 January 2009
Resource Management Act will have on the
building sector with the Minister for the
Environment;
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Sign the attached letter to the Minister for the

Environment commenting on the proposed
amendments to the Resource Management

Act 1991,
Department contacts
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Name Position and unit Work After hours
Euzanne Townsend |Deputy Chief Executive, Sector Policy 1494 - 5358 027 228-4586
Principal author or back-up contact
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|Sian Smith |Senior Adviser, Regulatory Policy 494 - 5356 -




f§ Department of
Building and Housing

Te Tari Kaupapa Whare
20 January 2009

072 08/09

Minister for Building and Construction

Briefing note — Review of the Resource Management Act 1991

Purpose

1 To provide you with information on the progress of the review of the Resource
Management Act 1991 and comment on the Cabinet paper proposing amendments
for “phase 1" of the review.

Background

2 In December 2008 the Department briefed you on critical issues for the building
sector with the Resource Management Act 1891 (refer briefing 049 08/09). The key
issues are:

e Delays in issuing resource consents
» Different or inconsistent requirements in each council area
* No certainty of a consent being issued at the end of the process

3 These issues all create costs for participants in the building sector: holding costs,
preparation costs, third party costs. Steps taken by developers to reduce these
costs have the effect of curtailing development, including constraining housing

supply.

4 The Department is represented on the officials working group on the Resource
Management Act review. However, the time constraints under which the review has
progressed mean there has been very limited opportunity for robust discussion of
proposed amendments for phase 1.

Urgency

5 The Minister for the Environment proposes to lodge a paper recommending
amendments for phase 1 of the review on Wednesday 21 January for consideration
at the Cabinet Business Committee meeting on Monday 26 January. If agreed, a
Resource Management Amendment Bill would be introduced to Parliament on 16
February.

6 The Department received a draft of the Cabinet paper on Friday 16 January (copy
attached). Accordingly, the only opportunity you will have to discuss the proposals
with the Minister for the Environment before the Cabinet paper is lodged is on
Tuesday 20 January.



Proposals for amendments

7 Most of the phase 1 amendments relate to the consent and plan preparation
processes under the Act and attempt to achieve time and cost savings in those
processes. Generally the Department supports these proposals and agrees they
will deliver benefits to the building sector. However, due to the time constraints
under which the proposed amendments have been developed, the usual level of
analysis and consideration of the proposals has not been able to be done by
Ministry for the Environment. The result of this is that it is difficult to understand
how the proposals will impact overall and the extent to which they will achieve the
overarching objective of "reducing costs and improving timeliness of processes
under the Act".

Key concerns about proposed amendments

8 The Department has two key concerns with the proposed amendments. The
relevant proposals are likely to have a significant, and possibly negative, impact on
the building sector.

First key concern - consent processes for significant projects

(Recommendations 11 — 22 in the draft Cabinet paper)

9 The Department supports the proposed new Significant Project Path, however in
order for the new Path to deliver benefits to the building sector, some of the detail of
how the new Path will work needs to be changed from the current proposal:

The criteria for applications eligible to use the new Path (recommendation 12)
should be set in regulations, not in the Act. Setting the criteria in the Act will be
too rigid and it is not possible in the time available to be sure the criteria are
right. The current proposed criteria set a very high threshold for what is to be
considered a "significant project’. Time needs to be taken to decide whether
this threshold is set at the right level and whether additional projects should be
included in the criteria. For example, large scale urban developments
(subdivisions) should be able to use the Significant Project Path (the
recommendations in the Cabinet paper would preclude this) and there are
projects in other sectors (e.g: aquaculture) the new process is appropriate for.
Accordingly, a regulations development process will allow for full consideration
of what projects should be able to use the process and also give flexibility for the
future - particularly if a dollar amount is to be part of the criteria, it will "age"
quickly.

The process of using a Board to decide applications (recommendation 15(b) and
(d)) is unnecessary and will not deliver the time and cost savings desired. The
Department believes it would be appropriate to have the decision making power
vested in the Chief Executive of the (proposed) Environmental Protection
Authority. The process in this regard can be based on the precedent of the
national multiple use approval process that is proposed to be added to the
Building Act 2004 (by the Building Amendment Bill currently before Parliament).

10 The Department recommends you advocate to the Minister for the Environment that
these details of the proposed Significant Project Path be changed.



Second key concern — removal of non-complying activity status

(Recommendation 35 in the draft Cabinet paper)

11 This recommendation is a split recommendation. The Minister for the
Environment's Technical Advisory Group prefers the option that will remove the
“nen-complying” activity status from the Act. Paragraphs 99 and 100 of the draft
Cabinet paper set out the reasons why officials do not support the Advisory Group's
option. Removing the non-complying activity class is likely to have a negative
impact on the building sector and the idea should therefore be subject to full
consideration and consultation in phase 2.

12 The Depariment therefore recommends you advocate for the option “supported by
officials” to the Minister for the Environment.

Other amendments with impact on the building sector

13 The table below sets out the Department's views on other proposed amendments,
in particular the impact they will have on the building sector. The table follows the
order in which the amendments are described in the Cabinet paper

Frivolous, vexatious and anti-competitive objections

Recommendations 4 — 10

These proposals will provide some benefit to the building sector by reducing the
opportunities for trade competitors to use the public participation process in the
Act to “game” and delay development. The Department agrees with these
recommendations.

Environmental Protection Authority

Recommendations 23 — 29

The Department is concerned some of the recommendations, if agreed, will pre-
empt detailed decisions on establishment of such an Authority that should be
considered in phase 2. In particular the degree of government control over the
Authority and how it operates should be considered in light of the recent
experiences of the operation of the former Building Industry Authority under the
Building Act 1991. The experiences were negative in many aspects and led
directly to decisions to place the functions of the former Authority into a
government department under the Building Act 2004. While a temporary or
transitional establishment of an Office within the Ministry for the Environment is
achievable in phase 1 and supported by the Department (see recommendations
23 and 28), other details of the operation of the Authority should be developed in
phase 2.

Improving plan development and plan change processes

Recommendations 30 - 42

The benefits from these proposals will largely flow to local authorities, though in
the long term a more efficient plan development process will have benefits for all
parties who are affected by the Act.




The Department has concerns, however, about recommendation 40 — removing
the requirement for councils to review their plan provisions every 10 years. It
appears the 10 year review requirement has been interpreted as meaning the
entire plan has to be reviewed on every 10 year anniversary. However, the
Department understands that was not the original intention of the requirement.
Rather, the requirement is to ensure that every plan provision is reviewed at
least every 10 years to ensure (for example, as occurred under the former Town
and Country Planning Act) 20 year old provisions that are no longer relevant or
require unnecessary compliance etc are removed or updated.

This amendment should therefore clarify the intent of the review requirement
rather than replacing it with a discretion about whether to review or not.

In addition, there are two split recommendations in this section (cther than
recommendation 35 already commented on in "key concerns” above). The
Department’s views on the options are:

*» Recommendation 41 — the Department is neutral on the subject of when
rules in plans should “take effect”, but the proposal appears to seek fo
change long standing practice and case law, therefore, on balance it would
be better to consider the idea in detail in phase 2 (“option supported by
officials™).

*» Recommendation 42 — agree with option "supported by other officials”. This
proposal will have a major impact on the public participation, democratic and
decision making process in the Act. The proposal therefore affects one of
the core or fundamental principles on which the Act is based. Major changes
to the decision-making processes in the Act should be considered as a
whole, rather than piecemeal, and subject to consultation and robust
consideration that can only appropriately be done in phase 2,

Improving resource consent processes

Recommendations 43 — 51

The proposed amendments are likely to speed up the consent process
significantly and therefore provide benefits for the building sector.

The Department agrees with the “supported by officials” option in the split
recommendation (recommendation 47). Making provision for "minor” projects to
either proceed without a resource consent or be processed more simply will
provide significant benefits to the building sector. The concept is larger than just
the “blanket tree provisions” referred to and would require major changes to the
legisiation. It should be considered in phase 2.

There is one further idea that could result in cost and time savings in the consent
process: change the definition of working day to align with the Interpretation Act
1999 definition. This would reduce the "Christmas/New Year break” in the
calculation of working days by 5 working days (1 week). A week can make a
major difference to the scheduling and commencement of works on a building
project, particularly works that are weather-dependent. The Department will
advocate for this change in phase 2, but it could easily be included in phase 1.




Improving national instruments

Recommendations 52 — 73

Better use of national instruments under the Act should result in improvements in
the implementation and administration of the Act overall. For this reason, the
“supported by officials" option in split recommendation 63 is preferred by the
Department. The alternative option would reduce the impact and influence
national documents have and exacerbate existing issues of inconsistency
between local authorities.

The Department is concerned that recommendations 65 and 67 provide for the
time period for parts of the call-in process (whereby consent decisions on
projects of “national importance” are decided by the Minister for the
Environment) to be longer. These proposals are inconsistent with the intent of
call-in (to have shorter timeframes) and also inconsistent with the stated
objectives of the phase 1 amendments.

The Department disagrees with recommendation 71 — the Minister can direct a
project that has been called-in to be dealt with in the Significant Project Path.
The call-in process and Significant Project Path should be completely separate
processes. One of the fundamental aspects of the new Path is that the applicant
chooses to take that path, this will be eroded if the Minister can force applicants
into the process.

Allowing the Minister to call-in plan changes that are effectively completed
(recommendation 73(2)) does not appear to have any benefits, it will make the
time taken to complete a plan change ionger.

Improving the effectiveness of compliance mechanisms

Recommendations 74 - 79

These proposals will have no significant impact on the building sector.
Recommendation 77 relates to the “existing use" rights of building work
(authorised by a consent issued under the Building Act 2004) and is a
consequential amendment that should have been made when the relevant
section (10B) was inserted in the Resource Management Act. The amendment
will not change the right to carry out building work that has been consented
under the Building Act.

Improving decision making

Recommendations 80 - 84

These proposals appear to have merit “on paper”, but their impacts are
uncertain. On balance the Department agrees with the “supported by officials”
option in split recommendation 84 for the reasons stated in paragraph 219 of the
paper.




Other proposals to improve workability

Recommendations 85 - 91

Recommendation 90 relates to only one part of the process of dealing with
notices of requirement. (Notices of requirement are the process by which land is
designated for use for “public works".) The Department believes the proposal
will have little benefit unless the whole requirement/designation section of the
Act is reviewed at the same time. Recommendation 11 (insofar as it relates to
notices of requirement) is similarly limited in application. The Department
believes a full review of the requirement/designation provisions should be done
in phase 2 and amendments in phase 1 should not pre-empt the full review.

The Department has no particular views on the other recommendations in this
section.

Phase two of the RMA review

Recommendations 82 — 87

The Department believes a strategic and high level of analysis is needed to
determine the appropriate balance between good environmental outcomes,
public participation (democratic process) and certainty for developers. Further
efficiency gains will only come from this higher level consideration of the Act and
its purpose and implementation. This should be the main focus of phase 2 of the
review, while still encompassing specific topics (e.g: resource allocation) already
identified as needing attention.

The recommendations should, therefore, not preclude or pre-empt a wide scope
for phase 2. The focus should be on the March 2009 Cabinet paper
(recommendation 96) providing detail on the topics to be covered in phase 2.

Recommendations
14 | recommend you:

a agree to support the proposals for “phase 1" amendments to the Resource
Management Act 1991 with the exception of the proposals referred to in b
and c below;

b agree to oppose the following proposals (recommendation numbering
follows those in the draft Cabinet paper):

i. Key concerns:
¢ Recommendation 12 — eligibility criteria for new Significant Project
Path should be set in regulations, not the Act

o Recommendation 15 — decisions made under the new Significant
Project Path should be made by the Chief Executive of the
(proposed) Environmental Protection Authority, not a Board

¢ Recommendation 35 - removing the non-complying activity status



(support option “supported by officials” to defer consideration of this
matter to phase 2)

ii. Other concerns:
+ Recommendation 40 — do not remove the requirement for councils to
review their plan provisions every 10 years, but clarify the intent that
all plan provisions should be reviewed at least once every 10 years

* Recommendations 65 and 67 — time period for parts of the call-in
process should not be made longer

+ Recommendation 71 — Minister should not be able to direct a project
that has been called-in to be dealt with in the Significant Project Path

¢ Recommendation 73(2) — call-in of plan changes that are completed
or near completed should not be provided for;

¢ agree to support the following proposals being considered in phase 2 of the
review of the Resource Management Act 1991 (recommendation numbering
follows those in the draft Cabinet paper):

o Options “supported by officials™ in recommendations 41, 42, 47, 63 and
84

» Review of notice of requirement/designation provisio'ns in the Act (and
oppose recommendations 90 and 11 — the latter insofar as it relates to
notices of requirement — accordingly)

» Details of the establishment and operations of a permanent
Environmental Protection Authority (oppose recommendations 24 — 28
accordingly);

d agree to recommend to the Minister for the Environment that a further
amendment be included in phase 1 to change the definition of “working day"
in the Resource Management Act 1991 to align with the Interpretation Act
1999 definition;

e discuss the proposed amendments with the Minister for the Environment
and/or sign the attached letter to the Minister for the Environment
commenting on the draft Cabinet paper.

Suzanne Townsend
Deputy Chief Executive, Sector Policy

Hon Maurice Williamson
Minister for Building and Construction

Date:
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To provide you with information on the final version of the Cabinet paper recommending
amendments for phase 1 of the review of the Resource Management Act 1991 and due
to be considered by the Cabinet Business Committee on 26 January 2009,
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Security level: |In Confidence

Yellow | For Information The Minister will read for meeting with Minister for
the Environment
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Minister for Building and Construction | Note the final content of the cabinet paper 26 January 2009
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1991: Phase One Proposals”

Department contacts
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Principal author or back-up contact
Telephone
Name Position and unit Work After hours
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Minister for Building and Construction

Briefing note — Review of Resource Management Act 1991 - final phase 1 Cabinet
paper

Purpose

1 To provide you with information on the final version of the Cabinet paper
recommending amendments for phase 1 of the review of the Resource
Management Act 1991 and due to be considered by the Cabinet Business
Committee on 26 January 2009,

Background

2 On 20 January 2009 the Department briefed you (briefing 072 08/09) about
proposed amendments to the Resource Management Act 1991 recommended as
"phase 1" of the review of that Act. A Cabinet paper recommending the
amendments is due to be considered by the Cabinet Business Committee on 26
January 2009,

3 You wrote to the Minister for the Environment on 20 January 2009 commenting on
the proposed amendments, including expressing opposition to some of the
proposals.

Analysis

4 On 22 January 2009 the Department received a copy of the final version of the
Cabinet paper as signed by the Minister for the Environment. A copy of the paper is
attached.

5 The proposed new “Significant Project Path”, which had the potential to deliver
benefits to the building sector, has been fundamentally changed from the earlier
draft the Department briefed you on. Paragraphs 57 to 79 of the Cabinet paper now
propose minor changes to the existing ‘call-in’ provisions in the Act as a means by
which a limited number of projects can be ‘fast-tracked”. The Act sets a high
threshold for use of the call-in process. It is unlikely any building projects, such as
large scale urban developments, will meet this threshold. The proposal is therefore
no longer of any benefit to the building sector. You may wish to signal to the
Minister for the Environment your support for the previous proposal.

6 Other proposals the Department briefed you on, and you agreed to oppose in the
letter you sent to the Minister for the Environment, are recommended to proceed.
See in particular recommendations 45 (removing non-complying activities), 50
(removing requirements for review of plans every 10 years) and 59 (provision) for
“minor" matters to not need a resource consent has been limited to tree protection
rutes).



7 The Department will continue to press for the outcomes previously recommended to
you in phase 2 of the review and via the Select Committee process on the
Amendment Bill.

Recommendations
8 1 recommended that you:

a note the final content of the attached Cabinet paper “Review of the
Resource Management Act 1991: Phase One Proposals”

Suzanne Townsend
Deputy Chief Executive

Hon Maurice Williamson
Minister for Building and Construction

Date:
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Hon Simon Power, Minister of Justice
Hon Georgina te heuheu QSO, Minister for Courts

Ministry of Justice comment on RMA reforms i &

Purpose e s

1. This paper provides you with a Ministry of Justice p mon the sed phase
one package of reforms to the Resource Managem This prope ackage will
be discussed at the Cabinet Business Com BC) g~on Monday 26
January.

Executive summary (\0 %

2. The Minister for the Enwronment w reforms to the Resource
Management Act to the Cabinet anuary

3. The Ministry of Justice has pgncerns W|th f ecommendations contained in the
package. The Ministry . sed alte commendations which are attached
as Appendix A.

4, The Ministry's key onc _
. The pa S r est s from the Board of Inquiry process should go to

the Bppe sider that the Board of Inquiry is analogous to the
Court us the appropriate next appeal is to the High Court,

|red for ®bsequent appeals to the Court of Appeal and Supreme

ee a strong argument for varying the appeal path in this

the paper proposes limiting appeals on plan changes to the

En o Court to points of law only. The Ministry considers that while this

merit there are risks that this will not only fail to improve the process it

Ctually reduce the effectiveness of plans causing more delay (an

nin nded consequence). The Ministry considers that these changes should be
rt of phase two to enable more consideration of the impacts.

@Q The paper proposes raising filing fees from. $55 to $500 to discourage vexatious

litigants. The Ministry is strongly concerned about this proposal. While filing
fees may be too low, they should be reviewed against well established
principles.  Further, it is inappropriate to use filing fees as a means of
discouraging vexatious litigants. There is no evidence that high fees discourage
vexatious litigants. As filing fees can be adjusted by regulation, the Ministry
recommends that officials be directed to review the fees with a view to bringing
in any changes as part of phase one. We also recommend that, as part of
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phase two, officials look at possible legislative provisions that would enable the
Environment Court to declare litigants vexatious.

. The paper proposes limiting the time that third parties have to join appeals from
30 days to 15 days. While the Ministry doesn’t have a problem with reducing the
time, the way these time limits are calculated means that parties may have as
little as 10 days. The Ministry therefore considers that 20 working days rather
than 15 days would be a more appropriate number.

Background

5. Cabinet has considered papers relating to amendments to the
These papers set out the purpose of and process for
including the establishment of a Technical Advisory Gros.@‘g?g1
Environment is leading the policy development work and\Jn conegultatioR)with an
officials’ working group, is reporting to the Minister fvironm

8. There are two phases to the proposed reform@ Pha endments are
part of the government's 100 day policy . i’ of the phase one
amendments is to streamline and simpli roce ‘s:%he Cabinet Business

ropes

Committee is expected to consider the
readi
ing priority consenting, plan and

and Cabinet consideration is set for
the House on 16 February 2009, wit
e
egislation, alongside new water

7. Phase two will include more _suybst isgue
consent process issues ce with By,
management, resource@ and . ogfammes.

poli als on 26 January 2009,

. A bi r§>e eécted to be introduced into
i aayly March.

Summary of the CabingtPap
N &
8. The main aspects,ofpfiase als to amend the RMA are to:

. in e\pew me% aimed at reducing the incidence of vexatious and
d

peals motivated or backed by trade competition

friv ppeals, an
. %Wd an@ current cali-in powers of the Minister of the Environment

eate K ironmental Protection Authority
< introduc asures to speed up and reduce costs in the plan preparation and
ocesses
. @gﬂ costs in the resource consent process

end and clarify existing provisions related to national policy statements (NPS)

@% and national environmental standards (NES)

improve the effectiveness of compliance mechanisms

. streamline decision making
. introduce a range of technical and small amendments
. introduce other issues raised by TAG.

9. The final draft of the Cabinet paper is attached to this briefing as Appendix B.
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Discussion

10.

We draw your attention to five areas of interest to the Ministry of Justice. The Attorney-
General (and Minister in charge of Treaty of Waitangi Negotiations) has been briefed
separately on concerns from a foreshore and seabed perspective, and broader treaty of
Waitangi considerations. This briefing focuses on concerns with existing court
processes including public participation.

11.  The format of this briefing note follows the format of the Cabinet paper. The head
used are headings from the Cabinet paper. We have also referen e d[scu331
the recommendation number for ease of reference and discussi

GENERAL COMMENTS

SHIFTING THE BALANCE OF PUBLIC PARTICIPATION

12.

13.

14,

T

16.

Y

The stated objective of the CBC paper is to simg @ tre processes,
however underlying this objective is a resulting’e % in the ublic input into
RMA plan and decision-making. The current-RMApiates ' mportance on the
ability of the public to participate in Rcmn- rocesses The RMA
presumes that a wide degree of pu gipatio 1 cessary to ensure that
decisions on resource managem e the erall outcomes for the

community. Accordingly, all citizen the ri '- ake submissions in council
planning processes, while varioug\lé Is of Jolvement are provided for in
resource consent processes,

The RMA also places
consultation require

activities and ter
exercising power

ake into account the principles of the Treaty of
Waitangi (secl{
There ar per of pr o in the CBC paper which result in a reduction in the

e participation of Maori, with specific
and groups with recognised customary
findings, as well as a requirement for those

amount 0 nt A processes. These appear to be based on two key
tra w
ersus the need for an efficient process at a reasonable cost

% an efficient process at a reasonable cost versus the increased
cisions.

portive, however we have some concerns where participation appears to be

rig
15. W#@oposals focus participation and improve the quality of decision making we
ce

S

The policy for the CBC paper has been developed under urgency in line with the
government's 100 day priority programme. As such, the analysis of proposals in the
CBC paper is preliminary and the implications have not been fully explored. The detail
of the proposals has not yet been developed and will need to be addressed as part of
the drafting of the bill. The government aim is to introduce a bill within 100 days, this
could still be achieved if the Bill was introduced one week later than currently
timetabled, which is on 23 February. If the timeframe is not moved, Justice officials will
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only have approximately 2 to 3 days to review the bill drafting. The Bill of Rights vetting
would also have to be completed under extreme urgency - likely to be 1-2 days.

ROLE OF THE ENVIRONMENT COURT

17.  As a general comment, the Ministry notes that the Cabinet paper does not take into
account the positive role undertaken by the Environment Court. Signif icant work h
been undertaken both judicially and administratively to streamline the'€ourt’s opera&%

18. The Ministry also notes that the paper doesn't dlstlngwsh lay” e
process. In some cases the total duration of a project i dels s
decisions on big, complex projects will always take time, e these re

19.  For instance, at paragraph 61 the Te Mihi geotherm - ant preposal wag’called in
was cited as an example of a fast process. The Mifj ¥ otes 0 reasons it
was able to be progressed so quickly was beca oard ,- oncerned with
many technical issues that had been dealt with 5 ct of v Fnergy's consents
to extract geothermal fluid. These were r jroceedings at the
Environment Court.

Part B — Proposals of National Signifi

20. The paper proposes adapt ard rocess and proposes creating a
new Environmental Prote ncy to = Jer the consenting process for projects
of national significance

21.  In order to resour rop smg the cap on Environment Court Judges
from 8 to 10. [t r pay rate for appointments to boards of inquiry
(recommenda = 4) roposes that appeals from a Board of Inquiry be
stralght of Ap Iy on points of law (recommendation 28).

COMMENT

proposal will increase the pressure on judicial resourcing in
7 and as such, the cap should be reviewed. However, it should
pphange to the cap for Enviraonment Court judges will mean that the

e total District Court cap). At present, any additional appointment to
ent Court cannot be made without an increase in the total District Court
is has financial implications, which are recognised by recommendation 23.

2 The>Ministry also notes that irrespective of the judicial cap, by giving major proposals
iority, it means that judges are being diverted from the day to day work of the

24.

Fnvironment Court to major projects. Thus it could be argued that the proposals in Part
B of the paper will simply shift any delay from larger projects on to any number of
smaller proposals that the Environment Court is dealing with.

The Ministry is opposed to the proposal for appeals from a Board of Inquiry o go to the
Court of Appeal. The Ministry considers that in this context a Board of Inquiry is
analogous to the Environment Court and there should be a right of appeal to the High
Court, with leave required for subsequent appeals (to the Court of Appeal and Supreme
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Court). Only 6% of Environment Court decisions are appealed to the High Court, and
to date the Supreme Court has only heard two cases on RMA issues. We also note
that there has been no consultation with the Chief Justice.

25.  Given this, the Ministry recommends that recommendation 28 which proposes that the
appeal path from the Board of Inquiry should be to the Court of Appeal should be
amended to ensure that officials undertake further analysis and consultation with the

judiciary as part of phase two.
26. The paper proposes limiting appeals on proposed policy és ang n
points of law (recommendation 52). & v

COMMENT ;;2
27.  The Ministry strongly recommends that this is
phase one. There are some significant issues } is
is concerned that these changes may duc
ed ¢

Part D - Improving plan development

phase two and not
, and the Ministry
tiveness of plans,

causing more uncertainty and delay (a
enable these risks to be addressed.

28.  For example, disallowing appealsqn points of fac ly on law, is effectively saying
that the local authority making th ision xpertise to make these factual
findings in all situations. Thi y not alw case where a local authority may
lack the resources and , (in ¢ a board of inquiry where an expert
panel has been purposef n to e decisions). In these circumstances it
may be in appropriateiaa are getting sound decisions of fact in all

ideration. There is a right to be heard and a
r must be impartial. That is, the decision-maker should
. Many local authorities are very small and many
lly know decision makers or councillors. In these circumstances
WS for game-playing, and influence being exerted over local
nt, if not only for the appearance of justice, that the right to

g courts are preserved.

al Court hearing, but instead are resolved by the court, local authorities
r interested parties working together. Thus, the Environment Court is playing a
rokering between the parties, often resolving issues over misunderstandings
lack of clarity in proposals. This role also means that the Environment Court plays
e in improving the quality and consistency of plans. This would be lost if its role

as limited to points of law. This has the potential to actually reduce the effectiveness
of plans, and to create more uncertainty and delay which would be an unintended
consequence of these reforms. Phase two is the appropriate place to consider
arguments like this, which will reduce these risks.

31.  The Ministry recommends that you propose amending recommendation 52 which (that
appeals on plans should be on points of law only) and instead propose that limiting
appeals to points of law should be considered as part of phase two of the reforms.
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Further time to consider it will avoid the risk that without the Environment Court
oversight the quality and consistency of plans may diminish, with negative imapacts on
the environment and economy.

Part F - Improving National Instruments

32. The paper proposes limiting appeals on plans on points of law {(recommendation 6
As with the above argument, the Ministry is concerned that there be unmt
consequences. As above, phase two would give time to consid sues j m
depth.

COMMENT

33. The Ministry recommends that you propose am recom on 66 which
proposes that the appeals on plans should be o ropose that
limiting appeals to points of law should be ¢ as p se two of the
reforms.

Part H - Streamlining Decision Making

34. The paper has a proposal to |n<® fee to $500 (recommendation
84). \/é éé\%;\:

COMMENT

35.  The Ministry is strongl to t ~- Whlle filing fees at the Environment
Court are likely to ; the 2l nSIders that a review of the fee should be
based on, and tes twe istied principles, not an arbitrary figure.

36.  Briefly these p :

. 0 sharing n the public and users, with government determining
the [th ¥ spect to-specific jurisdictions and services
publlc/user funding, based on an assessment of the
[lC/ IV hepefits
ees % t prevent citizens from having access to appropriate dispute
S u’[l
@ all be set to recover a proportion of the average cost of service provision

e structure should provide incentives for cost effective use of court services
judiciary has discretion to reallocate costs
e Cabinet paper justifies the increase on the basis that it may deter vexatious
litigants. The Ministry does not consider that court fees are the appropriate tool to do
this. There is no evidence that higher fees will deter vexatious litigants, and generally
vexatious litigants are more prepared to pay fees than other Court users. The High

Court already has powers to declare litigants vexatious, and a legislative provision like
this would be a more effective tool.

Errorl Reference source not found, Cabinet paper on RMA reforms
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DRAFT ONLY — NOT GOVT POLICY

38. Filing fees have received significant attention from Parliament (via the Regulations
Review Committee) in recent years. Parliament has expressed disquiet on the impact
of increases of filing fees on access to justice,

39. As the fees could be amended by regulation, they do not need to be part of this
package of reforms. The Ministry recommends that this recommendation be removed,
and instead officials from the Ministry for the Environment and Justice be directed to
review Environment Court fees according to established principles. This would still
allow time for the revised fees to be brought in as part of the overall package.

40. The Ministry also recommends that as part of phase two, © e dir
investigate providing the Environment Court with similar powe e confdinee\in
s88B of the Judicature Act to declare a litigant vexatious. T &d effect se
initiatives would be to provide the Environment Court er tool 3l with

vexatious litigants while also ensuring that the fee structtirexor the ironmént Court

continues to be based on principles.
Other matters to improve workability @
41.  The paper proposes limiting the timefram ' ich thi i€s must lodge their
notice to participate in appeals from 30 days ndation 92).
COMMENT

42.  The Ministry notes that it is propo t the Q |

from the "last day for lodgifignan appes g3
interested party has less i working dayg as an appellant is only required to serve
a copy of their appea% ters Ayithi working days of lodging the appeal with

the Court (s.121(
interested parties

+0"working days to lodge their notice.

43.  The Ministry riends suggest amending recommendation 92 which
proposes AR)tin e tim within which third parties must lodge their notice to
participal ppeals from ays to 15 days and instead propose that it be reduced

from, 80 day 20 King.days.
Operaqgﬁl [icati&%
Y \\5

44, he Minis ustice will continue to work with the Ministry for the Environment as a

eloped, to ensure that all proposals relating to the Environment Court can
ted.

45, proposal to allow electronic notification and service of documents has the potential
o impact on court costs and systems. For instance if documents can be served on the
(Jourt electronically then the Ministry of Justice will incur the costs of turning those
notices into hard copies. This will be addressed by discussion between officials from

the Environment Court and the Ministry for the Environment as more work is
undertaken and more detail is provided.

46.  Section 281A of the RMA gives the Registrar the power to waive a fee if the person
responsible for paying the fee is unable to pay the fee in whole or in part; in the case of
proceedings concerning a matter of public interest, the proceedings are unlikely to be
commenced or continued if the powers are not exercised.

Errorl Reference source not found. Cabinet paper on RMA reforms
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47, Due to a high level of public interest elements in Environment Court work, substantial
fee increases may lead to a large number of fee waiver applications to the Registrar
(and consequential reviews to Judge) and will increase the administrative function
around accounts receivable and debtor maintenance activity. As half of the Court's
work currently is plan appeal related, one could argue that all plan appeals have an
element of public interest. This means Registrars could potentially be waiving a lot of

fees.

Recommendations

48.  itis recommended that you: @ @

Cabinet paper on RMA reforms

Errorl Reference source not found.
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DRAFT ONLY - NOT GOVT POLICY

1. Note the Ministry of Justice has concerns with aspects of
the package of RMA reforms proposed in phase one.

2. Note the Ministry of Justice has specific concerns that:
2.1 recommendation 28 would mean appeals from the
Board of Inquiry would go to the Court of Appeal.
This is a reduction in appeal rights, and thus a
reduction in access to justice. @

2.2 recommendation 52, through removing a rol
Environment Court has the potential to redu
effectiveness of plans (an unintended
conseqguence).

2.3 recommendation 66, through rembyi

2.4 recommendation 8
way that is not base
setting courtf

2.5 recormende

ee, sub ;any changes you propose, to propose YES/NO

end egommendations 28, 52, 66, 84 and 92 and
révised recommendatlons attached as an

xdl two.

Benesia Smith

Acting General Manager
Public Law

APPROVED / SEEN / NOT AGREED APPROVED / SEEN / NOT AGREED

Errorl Reference source not found. Cabinet paper on RMA reforms
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Hon Simon Power Hon Georgina te heuheu 7&
Minister of Justice Minister for Courts @

Date: Date: g@ /\\
Attachments @ @
Attachment A: Proposed Revised Recommendati :

Attachment B: Final Draft of Cabinet Paper anagement Act 1991: Phase

S0
@\M@Q

od ®
Vo

Appendix A — Proposed revised recommendations

Error! Reference source not found. Cabinet paper on RMA reforms
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DRAFT ONLY - NOT GOVT POLICY
The following text sets out five recommendations as they are currently drafted with revised
drafting underneath in italics that seek to resolve concerns with the recommendations.

Modify recommendation 28 which states:

agree that appeals on decisions made by the Board of Inquiry can only be made to the
Court of Appeal and are restricted to questions of law as per the current call in
procedures.

fo state:
agree that appeals on decisions made by the Board of | Id b

considered as part of phase two, after consultation with the C ie

Modify recommendation 52 which states:

agree that appeals on proposed policy state e pia S
law, except in cases where the appella

Court.

to state:
agree that limiting appeals on pr licy st and plans be considered as
part of phase two of the reforms

Modify recommendation 6 @tes

han plans and regional policy statements that are
of a national policy statement shall be limited to

- j ap n changes to plans and regional policy statements that are
i and policies of a national policy statement be considered as
hase% reforms.
@

d to questions of
of the Environment

Error! Reference source not found. Cabinet paper on RMA reforms
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DRAFT ONLY — NOT GOVT POLICY

Modify recommendation 84 which states:
agree that the filing fee for appeals with the Environment Court be raised from $55 to
$500 through separate amendment regulations made under the RMA.

to state:

Direct officials from the Ministry of Environment and Justice to review filing fees in the
Environment Court, with a view to introducing a revised fee, through regulations as part
of phase one of the reforms. :

Direct officials from the Ministry of Environment and Justice to j igate legisfati
provisions to enable the Environment Court to declare litigan us a 0

phase two of the reforms. \
Modify recommendation 92 which states: i ; - §§

agree that the timeframe within which third
in appeals be shortened from 30 workin
be calculated from the last day for lod

to state:
agree that the timeframe within which*third pa
in appeals be shortened from 30 w g day

be calculated from the las lodgem

yorking days. The timeframe shall
prieals.

Errorl Reference source not found. Cabinet paper on RMA reforms
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Appendix A — Proposed revised recommendations

The following text sets out four recommendations as they are currently drafted
with revised drafting underneath in italics that seek to resolve concerns with
the recommendations.

Modify recommendation 27 which states:

agree that appeals on decisions made by the Board of Ing

made to the Court of Appeal and are restricted to questio

current call in procedures. &

to state:

agree that appeals on decisions made by the @f INQUINK &h

further considered as part of phase two, a@ ltatio h the Chief

Justice.

Modify recommendation 51 which s

agree that appeals on propose

questions of law, except in re t S
the Environment Court.
to state: @

agree that hmm policy statements and plans be
considered as set e reforms.

b —

Modify re @%aﬂon B%Qh states:

ppe ges to plans and regional policy statements that
ives and policies of a national policy statement shall

@ ed t o Iaw only.
State;

agr limiting appeals on changes to plans and regional policy

8 ts that are implementing objectives and policies of a national policy
t be considered as part of phase two of the reforms.

@



Modify recommendation 83 which states:

agree that the filing fee for appeals with the Environment Court be raised from
$55 to $500 through separate amendment regulations made under the RMA.
to state:

direct officials from the Ministry of Environment and Justice t

fees in the Environment Court, with a view fo introducin
through regulations as part of phase one of the reforms.

direct officials from the Ministry of Environment ano%g: fo inves@
legisiative provisions to enable the Environment Gqurt te, declafe\litigasts

vexatious as part of phase two of the reforms. O

2 A



DRAFT: IN CONFIDENCE
As AT 29/01/09

Proposed Talking Points for teleconference with Alan Dormer & Paul
Marjurey

APPEAL PATH FROM BOARD OF INQUIRY

PROPOSAL IN PAPER
The RMA currently includes a current call-in power to allow for nationg! s;gmﬁcant

projects to be “called in". An Environment Court judge (current for r retfred)
must be appointed as chair. The paper seeks fo impos es f
consideration and limit the appeal path. @

PROPOSED TALKING POINTS

- Understand that the Technical Ad\nsory g has pro t the
appeal path from a board of inquiry be s SIGHND the C peal and

- That proposal undermines the plage e Hj .~ The High Court
has general jurisdiction and SSpaRd ility, un udicature Act 1908,
for the administration of jusijce Zealand. Jurisdiction
extends over both crlmin deals with cases at first

instance or on appe rtain tribunals. It is the only
court in New Zeal urisdiction. The High Court is
the superior co - e a! in New Zealand.

- \Very few al[ |t to the Higher Courts. Only 15-20% of
Envnro | actually have a full hearing. Of those only
% High Court.

fixtures in the Court of Appeal. | am advised that the

g? eme%%ﬁ nly heard two appeals under the RMA.
@ a %hat the appeal pathway from a Board of Inquiry be to the High

Court

place rigorous controls with leave to be granted in limited
circumstances. Leave to appeal would need to be given within five
days of the decision given.

<§ o To streamline the appeal pathway from the High Court by putting in

o A mechanism to control appeals on points of law to the Court of
Appeal could be to impose a test, for example, that the issue
involves a matter of general or public importance fundamental to
the operation of the RMA or a matter of general commercial
importance that outweighs the cost and delay of a further appeal

Page 10of 2



DRAFT: IN CONFIDENCE
As AT 29/01/09

Background notes:

1. Currently approximately 15-20 percent of Environment Court
proceedings undergo a full Court hearing. Most matters are resolved
without a formal Court hearing. Of those proceedings which are
subject to a judgment of the Court following a formal hearing, only
approximately 6 percent result in an appeal to the High Court.

2. The High Court is the principal court in New Zealand’s%gstem,

and it this Court which determines most appeals und our
Management Act 1991. The High Court has well.e ed ca
management procedures for addressing appeals, edu

recently been restated in a comprehensible for
Rules, which commenced on 1 February 2008

3. Few matters proceed beyond the Hig
Any further appeal on the High Couri
Appeal requires a grant of leave
well established principles whi
appeal must raise a seriously.

public or private interest of g
and delay of a further appes|.

to appeal. Th

is satisfied e interests of justice to hear and
determine Hia-Pry N . The interests of justice test includes
considérati - general or public importance (including a
m gaty of Waitangi), or a matter of general
co al importa We understand that in five years since its

ceme€ny, the Supreme Court has heard 2 appeals under the

COITN
%WﬂrC&}‘ ent Act 1991,

Page 2 of 2



DRAFT: IN CONFIDENCE
AS AT 29/01/09

Proposed recommendations

* Recommendation numbers outlined below are based on CBC (09) 19 recommendation
numbers.

IsSUE ONE: APPEAL PATH FROM THE BOARD OF INQUIRY

recommendation (new text in bold italics):

27. EITHER [Supported by Attorney-General, Minister of Just, Minist@
of Courts]

Propose that the Minster for the Environment's paper include the following &

A%
27.1 agree that appeals on decisions made b &d of iry can
only be made to the High Court, and y furth [ to a

higher court shall only be made wit of t

OR [Supported by Minister for the Technical
Advisory Group] %

27.2 agree that appeals on deg %@r of Inquiry can only

(]
be made to the Court of nd @ to questions of law
i N <>
IssUE Two: DAMAGES n@sm R

Propose that the
recommendations:

provided with an explicit power under the

g‘é@ hp
@* fo awar nity costs to a party whose position, in the
ahi

fion of the urts, was adversely affected by an appeal
tivate%ﬁde competition, by incorporating the High Court

Al
E%Mule
@ 4A g at the punitive regime outlined in recommendation 14

ejhased around damages that both compensate for the loss

\: ered, with the ability for the Court to also make an example
@ f the offending party in exceptional cases

Page 10of 2



DRAFT: IN CONFIDENCE
As AT 25/01/09

IssUE THREE: APPEALS ON PROPOSED PLANS AND PoLicy
STATEMENTS

Propose that ‘the Minster for the Environment's paper include the following
recommendation: (new text in bold italics)

51 agree that appeals on proposed policy statement d plabhs; can
made to the Environment Court be-limitedto—guastieh -
that any further appeal to a higher court sh

AN

the leave of that court

s pa

the following

IssuUE FOUR: PROTECTING EXlST!NG SET
FORESHORE AND SEABED AGREEMENTS
. @

Propose that the Minster for the En
recommendation: (new text in bold ita[ic%

20A note that the Atto for Treaty of Waitangi

r o a
Negotiations gad~the Minist he nvironment have agreed
that this revié Q? e RMA 10t compromise the integrity of
any oblig e ride xisﬁng Foreshore and Seabed
Deed o nt opHI al Treaty settlement.

D) &
Issue Fiv :}@:@ERS IRSNMENT COURT JUDGES

Propgse e Minster for the Environment's paper include the following
re W fon: (ne bold italics)

1A % at any increase in the number of Environment Court

judyges will not be at the expense of the number of District Court

@ Q% ges

Page 2 of 2
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¢ Gt MINISTRY OF
Sz JUSTICE

Tabat & e Ture

30 January 2009

Hon Simon Power, Minister of Justice
Hon Chris Finlayson, Attorney-General
Hon Georgina te Heuheu, QSO, Minister for Courts

RESOURCE MANAGEMENT ACT CABINET PAPER @ &
Purpose (\3\ @

~
1. This paper briefs you on the significant areas of di@ t (inclu\d'\% split
fo

n

recommendation) between Ministry of Justice and Mipistry e Endrenment officials

in the paper to be considered by Cabinet on - Febr form of the
osgls’ f

Resource Management Act 1981. Phase One P S Tal s for use at the
Cabinet meeting are also included.

Background @ A%

O
2. Last week we briefed you on a sm @ of signiiBantareas of disagreement with
the paper:
e Appeal path from the Boarchof Intuiry
Filing Fees é; @

e Damages and S e
o Appeals o plans licy statements

8]
e Numb @onm% Judges, which could impact on the judicial cap for
the rt.

iscus%tween Ministers (primarily the Minister for the Environment,

Gengla he Minister for Courts} many of these issues have now been
‘ vthe following table.
(2

Ap \au{ rom the Board of | Not resolved — split recommendation is included in
the paper

@ ges and costs regime Resolved in terms of Cabinet paper, but Officials

will continue to work with Ministry for the
Environment to ensure the Bill can be

( implemented
[~

Filing fees Resolved - Ministers have agreed the fee will rise
from $55 to $500

Appeals on proposed plans | Resolved
and policy statements

Numbers of Environment Court | Resolved
Judges

PO Box 180, Wellington, New Zealand
Telephone: +64-4 918 8800 Fax: +64-4 918 8820
www.justice.govt.nz



4, The main outstanding issue is the appeal path from the Board of Inquiry. A split
recommendation is included in the paper.

Discussion

Appeal Path from the Board of Inquiry

S Recommendation 29 in the current version of the Cabinet Paper is a split
recommendation. Recommendation 29.1 proposes that appeals on decisions
Boards of Inquiry on projects of national significance be directed to %E Court of Ap

As an alternative, the Attorney-General, in recommendation 29s me th
require( leate.
agre e

these appeals be directed to the High Court, and that further

This is the current position in the Resource Management ‘i
Comment @
6. The Ministry of Justice agrees with the Atiomey-Gp endation that

appeals be restricted to questions of law.
appeals be directed to the High Court, and
This is primarily because:

e In the Ministry’s view, the pro ARDe:
undermines the place of the Hi ) e i surt has general jurisdiction
and responsibility, under the Judi &3 Fe the administration of justice
throughout New Zealand. Juris '

It deals with cases at stance appeal from other courts and certain

tribunals. The Hig Qut/ i supenorcourt of general jurisdiction in New
Zealand.

e The proposal@w
of the En Co
Judges,an consi
in 2 aw Co
Enviro Court be ele

Mpeali%%; éourt of Appeal from a body other than another court are rare

P

the Board of Inquiry above the hierarchical level
ugh both are headed by Environment Court
issues of a similar degree of complexity. Of note,
n examined and rejected the suggestion that the
ed in the New Zealand Court system.

Ne Court system. The Court of Appeal already has a significant
roposal may result in unnecessary delays for appellants.

@ fklo

T f Appeal has well established principles which it applies when
ideling leave to appeal a decision of the High Court. It requires that the appeal
st

g? { raise a seriously arguable question of law involving some public or private

s [deleted]

t of sufficient importance to outweigh the cost and delay of a further appeal.
his provides a natural limit to the number of cases that can be appealed further
han the High Court, and these numbers are currently very low.

7. The Ministry of Justice supports the new Board of Inquiry process for projects of
national significance, which meet specific criteria. We note this is a parallel process to
the Environment Court and existing Boards of Inquiry, and already bypasses the
Consent Authority stage. Normally, appeals from the Environment Court and existing
Boards of Inquiry are directed to the High Court. The Ministry considers that this
appeal path works well, and resolves most issues.



8. We also note that where there are exceptional circumstances, and it is in the interests
of justice for the Supreme Court to hear and determine an appeal on a decision of the
High Court, the Supreme Court may grant leave to appeal directly to it. In other words,
a party may seek to “leapfrog” the Court of Appeal.

9. Although decisions of the Employment Court, and the District Court on indictable
criminal offences, may be appealed directly to the Court of Appeal, we note that in 2003

the Law Commission recommended that all these appeals should be directed to the
High Court, with subsequent appeals requiring leave.

10.  The status of the Employment Court reflects its historical origins, pred s
Court was headed by the most junior Judge of the Supreme C e Hi@n
was then known). There have been a number of proposals the gta e
Court to one equivalent to the District Court. Moreover 1 years, much pf the
urt is Aow resolved at
mediation or before the Employment Relations Auth @ é
Damages and costs regime

workload that previously commenced in the Employment
11.  This issue is resolved. Paragraphs 56-@ om 12-14 discuss the

introduction of a punitive regime of costs ages.

Comment %

12.  The Ministry of Justice agrees wit e recg ions, but notes that officials will

continue to work with the Mi for the 5 nt to ensure that the Bill is drafted
to best give effect to t ment’
whether to award ind i ts s

In particular that the question of
ft at the discretion of the Court rather
than a mandatory p
Filing Fees %
13.  This issugig’resplved. Re

to $500.

Commer v V
14, istry ?iit has been agreed by Ministers that filing fees will be raised
55 0 the Environment Court.
15. his
th

% o the District Court which as a more complex fee structure: essentially
fee’is $140, with additional hearing fees of $750 per day. The High Court has

sion rate of $400, otherwise the filing fee is $1100, with a hearing fee of either
per day at the concession rate, or $1300 per day at the usual rate.

1@wironment Court fees were reviewed in 2004, and with the policy objective of

ecovering 25% of the cost, it was determined that the filing fee should be set at $300
with a hearing fee of $1200 per day. At the time, the fees could not be introduced
because the RMA lacked a fee waiver clause (an essential tool for preserving access to
justice}. In a subsequent amendment to the RMA a fee waiver clause was introduced,
but fees were never increased.

17.  The Ministry of Justice agrees that the filing fee should be raised, and notes that a $500
filing fee and no hearing fee could be argued as an alternative to the 2004 proposal.



Appeals on proposed plans and policy statements

18.

This issue is resolved. Paragraph 286 notes Ministry of Justice concerns about the
removal of the ability of the Environment Court to hear plan appeals on fact as well as
law, and the result that the Court will lose the ability to improve the quality of plans, and
to broker agreement between parties. This issue has been discussed by Ministers, who
have agreed on the approach which is included in the paper.

Numbers of Environment Court Judges

19.

21.

v
&
&5

Currently there are eight Judges and four Alternate Judges. endati
proposes an increase, from eight to ten, in the number of Judg nvirgrimemal
n
nta

Court who may hold office. Following discussions with Mi ommend 3
now notes that this increase is not at the expense of er of O ourt
Judges. Recommendation 24 invites the Ministers of Envifo n urts o report,

0
by 31 March 2009, on the financia!l implications of tse. %
Comment @ @

20.

The Ministry of Justice supports these. Tesgmipendati commendation 22
requires an amendment to Section 250 % the R ceManagement Act. The

Ministry will report on the financial implieation

o

Environment Court Judges are

et Co Q
the overall cap on the number of ' Court

O} ho may be appointed. Section
5(2) of the District Courts Az{ 1947 sets t IRAH number at 140, and current total
appointments are close ‘@) it. T stry of Justice will report soon shortly to
Ministers (Justice, Co d\Atiorne ) on the need to review this limit.

08
&

@z@

@@“



Recommendation

22. It is recommended that you note the issues raised in this paper and use the attached
Benesia Smith

talking points for the Cabinet meeting on 2 February.
Acting General Manager -

Public Law
APPROVED / SEEN / NOT AGREED %%D f g@%ﬂ AGREED

Q Georgina te Heuheu

Hon Simon Power
Minister of Justice Minister for Courts
Date: @ Date:
AFPPROVED %

ﬁ ~

Ho \\épher Finlayson
A- eneral

Date




TALKING POINTS FOR CABINET MEETING 2 FEBRUARY 2009
Reform of the Resource Management Act 1991: Phase One Proposals

Appeal path from the Board of Inquiry

Support the alternative recommendation 29.2, because the High Court has general /?
jurisdiction and responsibility for the administration of justice, and bec

¢ The Board of Inquiry should not be placed hierarchically abov. on n@
‘V‘;

o Delays are likely to be experienced by appellants, as the C peal is Qi
placed to schedule and hear these cases quickly

s Under the existing regime, there are already principle
determine whether it hears appeals — these signific 4mbel of appeals

that progress from the High Court
Eat Justice officials will work

» The Chief Justice has also previously oppose

Damages and Costs Regime §§
Support the recommendations in the p@ 4

with Environment officials on the detalil egisi

Filing Fees @

Support the recommendat pap e that the $500 filing fee is not
inconsistent with existing @rifdiptés fi g court fees.
Appeals on Pro sns a Statements

Note Ministry o concerns abdut the removal of the ability of the Environment Court
to hear pl on fa{%?ll as law, and the result that the Court will lose the ability
to impr andyand to broker agreement between parties.

N@ En ent Court Judges

Suppoft th ndations (22 — 24) which would increase the number of Environment
Court Ju , but which acknowledge that this increase will not be at the expense of
the n istrict Court Judges, and that financial implications will be dealt with later.

o



RESOURCE MANAGEMENT ACT - COURT APPEALS

Environment Court

In 2007/08 (ended 30 June 2008) the Environment Court received 1,140 new matters and disposed of 1,051, The
Court's current caseload stands at 1,552.

In 2007/08 the new matters and disposals were as follows:

« 401 plan appeals filed, with the Court determining 361 matters (including some c@m).

other r@ous
iders the Court ME a manageable

caseload, @

High Court - RMA appeals @ @

In 2006 calendar year the Environment Court issued 45 The Hi %Ived 26 appeals (6%)
' pReéls ma h Court (7.5%)

In 2007 the Environment Court issued 384 decisions de-fq the
peals (?

In 2008 the Environment Court Issued 371 decisio
Court of Appeal @
f the High Court on a decision of the Environment

Leave is required for any appeal to th O@) Appeal on‘g Q iSioR
Court. ( ; :;
g

Preliminary information rev onty aling with the RMA for the calendar year 2008. There were
a further 14 cases that are ional nsent cases, or else mentioning the RMA in some comparative or

illustrative way.
On a mere gen | {he Court of A% acing an increased workload. The increase is principally in its criminal
f

jurisdiction, howe ourt s also facing more complex civil appeal hearings. The Court has nine permanent
g%f\ull @a

Judges, W alent of t -fifhe High Court Judges available. *
In @endar ¥ %\ of Appeal received 493 appeals or applications for leave to appeal on criminal
. 6)

in 20 . In 2008 it heard 404 criminal appeals (413 in 2007, 438 in 2006).

* 738 resource consent appeals and other matters filed (e.g. declaratory, enfor
applications), with the Court determining 739 matters {including some ol

The Environment Court's 2007/08 Annual report records that the Principal Judge

In the2008 , the Court of Appeal, received 310 motions on civil matters (208 in 2007, and 285 in 2006). In

Supreme Court

Since it commenced in 2004, the Supreme Court has heard five appeals involving the Resource Management Act 1991.
Three appeals were allowed (and one cross-appeal dismissed); one appeal was dismissed; and one decision is
reserved. :

In addition, the Supreme Court has dismissed one application for leave to appeal. As well, the Supreme Court has
declined one application for leave to appeal a judicial review of a decision involving the Resource Management Act.



ATTORNEY-GENERAL

RESOURCE MANAGEMENT ACT — APPEALS

Introduction

You have requested three pieces of information, as follows:
A Appeal Critetia

B Supreme Court decisions involving RMA matters
C Australian Environmental appeals

A APPEAL CRITERIA
Background @

Current Appeals from Boards of Inquiry

Section 141B of the Resource Management Act POWErS

in matters that are or ate part of proposals ohfatioya] signifi

of Inquiry (chaired by a current, former, or ret viro , ot to the Environment Coutt, for
a decsion. The new process, annou e Prime and the Minister, will follow the first path
— the Board of Inquiry.

v be made to the High Court on questions of
process to the Environment Court, the provisions of

ossibility of a further appeal to the Court of Appeal from a decision
in a decision of the Environment Court. It provides that “section 144

f the Summary Proceedings Act the High Court may grant leave to appeal to the
al o, if the High Court refuses leave, then the Court of Appeal may grant special leave.
the Court of Appeal must be made within 21 days or such additional time as the Court

eral approach of the Court of Appeal in assessing 5.144 applications for special leave, was set out
by Richardson J (as he then was) in Astocrat Sanyo Itd v Collector of Customr [1985] 2 NZLR 707 at 723

“Appeals to this Court [of Appeal] under s 144 are closely limited. They are by leave only and not
as of right, There is no appeal on questions of fact, such questions being subject to consideration
by way of general appeal from the District Court to the High Court. And s 144 does not allow the
automatic consideration in this Court of points of law arising in summary proceedings. Again the
parties have had the opportunity to have all points of law considered by the High Court on the
general appeal. Before leave can be given it is necessary that there be a question involved which in



the opinion of the Court "by reason of its general or public importance or for any other reason"
ought to be submitted to this Court for dedsion.

“The legislative policy underlying s 144 is clear. It complements the provisions governing appeals
from the District Court to the High Court. It proceeds on the premise that there is no further
general appeal on questions of fact from the High Coutrt to the Court of Appeal and appeals on
questions of law are ordinarily confined to those which are of general or public importance. But

the legislation recognises that there may be special cases where there is a question of law which
while not of general or public importance is nevertheless one which ought "for any other reason” \/\ ;

to be considered by the Court. It allows the Court to consider the question o osed if i
considers it right to do so in the particular case.”

e ©

The Court of Appeal continues to apply these principles to RMA appeals, an
raise 2 seriously arguable question of law involving some public or private i
to outweigh the cost and delay of a further appeal.

The Supreme Conrt : ;/
of

The Supreme Court is generally able to supervise the decie

t
ufficient ce

provisions for leave to appeal to the Supreme Co
Appeals to the Supreme Court can only be heat.

necessary in the intes
appeal.

(2) It is nege
determi
general or public importance; or

stice may have occurred, or may occur unless the

atter of general commercial significance.

or theRUepysts of subsection (2), a significant issue relating to the Treaty of
stet of general or public impottance.

S

% aspfeme Court must not give leave to appeal to it against an order made by the
twPAppeal on an intetlocutory application unless satisfied that it is necessary in

interests of justice for the Supreme Court to hear and determine the proposed
appfeal before the proceeding concerned is concluded.

@ (5) Subsection (2) does not limit the generality of subsection (1); and subsection (3)
does not limit the generality of subsection (2)(a).

aN

D

AN
7

Section 14 provides that the Supreme Court must not grant leave for a direct appeal from a Court, other
than the Court of Appeal, unless there are exceptional circumstances. Any leave application for a
“leapfrog™ appeal must also satisfy the standard criteria of section 12.

To date the Supreme Court has had a small number of leave applications for a “leapfrog” appeal, and has
granted leave only once — Taylr v Jones [2006] NZSC 113. There is a jurisdictional bar preventing a further



appeal to the Supreme Court, where the Court of Appeal has refused leave to appeal. The Supreme Court
has held that, save in extraordinary dircumstances, any attempt to bring a direct appeal under s.14
following the decline of a leave application by the Court of Appeal will be regarded as an abuse of process.

Reviewing the leave criteria for projects of national significance
Any further appeal on a decision of the High Court on a RMA matter, whether the original dedision was
made by the Environment Court or a Board of Inquiry, requires a grant of leave. Two issues arise: /2

(2) the relevant criteria.

(1) which Court determines leave; and ' ©“

(1) determining leave
For an appeal to the Court of Appeal, leave may be granted by the High
refuses leave, spedal leave may be granted by the Court of Appeal

An alternative option for determining leave, would be to requi ~alh detisiony pa Jeawebe made by the

Court of Appeal. This may ensure a greater degree of consis
projects of national significance.

(2) leave eriteria &
The statutory criteria for leave to appeal to the Sy urt — “the, Byerests of justice” identifies key
several elements including “a matter of genesal i {tpcuding the Treaty of Waitangi)”,

and “a matter of general commerdal impott

The case law criteda for leave to app @ ve Coutt o ’v’l* uires “a seriously arguable question of
law involving some public or priydde Wt of suffrdendthpo¥tance to outweigh the cost and delay of 2

further appeal.”

These criteria provide alte
High Court. Given
ctiteria used by the C
all parties that ic :
High Court, m eztn high threshol

suld be adopted for RMA appeals on dedsions of the
e RMA could be amended to adopt the established

Sup decigio
Umima &m Supreme Court decisions on applications involving the RMA is appended.
ese decist a that, whete leave is granted, the judgment of the Supreme Court is made within
twelve m +application for leave being lodged.

Sin whe Supreme Court has heard five appeals involving RMA mattets — one of which was a
jud? view appeal. As well, the Court has dismissed two further applications for leave to appeal — one
as 4 judicial review appeal.

Australia — Envitonmental appeals

Under the Victorian Environmental Protection Act 1970, decisions of the Environmental Protection
Authority may be reviewed by the Victorian Civil and Administrative Tribunal (VCAT) Planning and
Environmental List. Decisions of VCAT may be appealed, on a question of law, following a grant of
leave to appeal. Where the President (2 Supreme Court Judge} or a Vice-President (2 County Court Judge)
of VCAT was a member of the Tribunal, the application for leave to appeal is made to the Court of



Appeal. In any other case, the application for leave is made to the Trial Court of the Supreme Court of
Victoria.

In its 2003 report, Delivering Justice for All — a Viision for New Zealand Courts and Tribunals, the New Zealand
Law Commission examined suggestions that the Environment Coutt be elevated in status, due to the
public importance and complexity of a significant proportion of the work that comes before it. While
acknowledging the importance of the Court’s workload, the Law Commission did not favour elevating the
Court’s status.

The Commission noted that, while New South Wales Land and Environment Court sit¢ 3t the same lev.
as the State Supreme Coutt, in the other main states — Queensland, Victorda, South aqand
Tasmania — environmental courts sit at 2 lower level to the State Supreme Courl:s.; i

Public Law Group &

Ministry of Justice

3 February 2009 g ? @



RMA - SUPREME COURT DECISIONS

Case Number [IofEpAl1L]

SIER G Michael Spackman v The Queenstown Lakes District Council and others
Civil resource management applicant sought judicial review of Councils
decision to grant resource consent for neighbouring subdivision into four
lots error conceded at trial relief granted in the form of revoked approval fo
one lot and restriction on consent notice for another ap t appealed fi
of relief Whether the Court of Appeal erred in maki

Sy contradictory findings and relying on those findings 1d1ng
to grant relief in favour of the applicant wheth of Ap
when deciding that various discretionary fa ov ¢ the ap

right to be heard again in respect of the who ¢ shbdjvision applica

leave to appeal out of time @

[2008] NZCA 234 CA 193/07 903 @

Application for leave to ~ S 1ssed %

Dates st of $2000 to b @ and sech ondents
24 October 200@ @

Case Number [S{8) EipH

Case Name : - v Centra] Plains Water Trust and Canterbury

agement Act 1991 (RMA) — competing resource
s to take (and use) water from a finite natural resource —
rt of Appeal majority assessed the priority of claims
SL ary 0 ectly whether the “ready for notification” test should apply in such
% a consent authority decision not to proceed with notification
91 RMA should affect priority of claims.

(200 8] NZCA 71 CA69/07 19 March 2008
es Application for leave to appeal granted. 24 June 2008.

earlng

13 and 14 October 2008



Case Number

Case Name

Summary

Dates

Hearing

Decision

SC94 2007

Greenpeace New Zealand Incorporated v Genesis Power Limited
Summary Civil — interpretation of ss 70A and 104E of the Resource

Management Act 1991 — under those sections, consent authorities are
prohibited from having regard to the effects of greenhouse gas discharges on

climate change, except to the extent that the use and develgpment of
renewable energy enables a reduction in the discharge ipto-4ic of greenho

to renewable energy applications — whether the srTed-

decision to exercise its jurisdiction to grant to ief.

[2007] NZCA 569 CA 372/07 11 Dece o7

Application for leave to appeal gr: .

11 February 2008

28 May 2008 %
rath, @

Elias CJ, Blanchard, Tj



Case Number FS0)We 74

Case Name

Summary whether third respondent may be des

T .-i'.
Dates i 200 g%

Geoffrey Charles Dury and others v Palmerston North City Council and
others

Civil appeal — Resource Management Act 1991 — application by third
respondent (an orthodontist) for consent to use a dwelling in a residential
area for a non-residential purpose — proposal failed to comply with

decision and restored resource consent — in the
had applied for and been granted a second re

making and proceeding with secon

respondent must comply wigd
that is later in time shoul

1 whether the consent
heth our of Appeal was comect
aitable remedy — whether the

in holding that it had
Court of Appeal co i of the Discount Brands case
([2005] 2 NZLR 597 g with public notification —

application for sta cution f Appeal’s costs orders.

[2007] N CA 198
The atfor! for les 2,
i

{06 20 November 2007

p¥al is dismissed with costs of $1,000 to the
gintly to the second and third respondents.

W,



Case Number

SC73/2005

Case Name Waitakere City Council v Estate Homes Limited

Summary

CA 210/04 11 November 2005 @ @
Dates Leave to appeal granted. 4 April %%% ; @

Resource management - whether Court of Appeal erred in answering four
questions of law - whether a subdivision consent application can be altered
by the local authority, and granted subject to the alterations, as long as no
prejudice arises to the applicant, other parties, or public - whether a consent
can be granted subject to conditions more favourable than those applied for

whether Court of Appeal erred in finding that constructj oad fell
within s108(2)(c) RMA - whether Court of Appeal e & tha
acquisition of centre part of road fell within s322( overnm

Act 1974 - whether Court of Appeal erred in ser(gh
Environment Court.

Appeal Hearing Date 11 and 12 July 2006

Decision the sum of $10,

The appeal is allowed. T t of the of Appeal is set aside,
The appeal is referred Envirépmgn rt to be determined in
accordance with thi - Est omés hfust pay the Council costs in

etnents. Costs in the other Courts



Case Number RO 0Pl

Case Name

Summary

Dates

Appeal Hearing Date

Decision

Rc_)ger Wilson Ste_e}e and Christine i_._ynne Roberts v Elefta.r;'ous Serepisos

Civil appeal — whether the vendor subdivider was entitled to bring the
contract to an end or treat it as at an end because the provisions of s 225 of
the Resource Management Act 1991 had not been fulfilled within a
reasonable time - whether the vendor was obliged to give the purchaser

notice of their intention to bring the contract to an end or gllow the
purchaser an opportunity fulfil the conditions of s 225 ct.

CA 203/04 12 October 2005 - @ @
Leave to appeal granted to appellant and res&n’t. Febmary%%

23 May 2006
Decision reserved

The appeal is allowed. @ @
The cross-appeal is dismiss@ %
r

The orders made by the g
w gment in the High Court
i ourt as fixed by that Court in

In their place we mak
of Appeal the appellants are to

in favour of the app§lia
The appellants

this Court of $15,000 plus disbursements,
Registrar of this Court.



Case Number ‘Cﬁ——tl—lm'ﬂll- N

Westfield (New Zealand) Limited and Northcote Mainstreet Incorporated v
North Share City Council and Discount Brands Limited.

Civil appeal - resource management - application for consent for non-
complying activity - whether a decision to proceed on a non-notified basis is
extraordinary - whether the correct standard of review of such a decision is

to be in accordance with traditional Wednesbury principles - whether the < ;

Case Name

cautionary approach discussed in Bayley v Manukau Ci uncil (1999)
NZLR 568 should be adopted in non-notification decjs{ ther thére
was sufficient material before the Commissioners 1o m to
conclude that the effects of the application wou Obe than de/Thingm
CA 30/04 14 June 2004 w
6 October 2004.

Elias CJ; Tipping J

Leave to appeal granted. %

6 October 2004 PDF okb§© &

Summary

Dates

6-.8 December 2004,

Decision reserv

The appea}4§ allowed: 0 0 gh Court is restored.
The deey e by the-Nerth Store City Council (a) on 25 July 2003
ird\potificatiq the~second respondent's resource consent

t 2003 granting that application are set

Appeal Hearing Date

e appellants are to be fixed by the Court following

receipt 0 submissions.
19-April 2005°PDF 258kb
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OVERVIEW OF NEW ZEALAND'S APPELLATE STRUCTURE®

Buprama Counl ol New Zealand **

A F 4 Fy [ F Y [ Y A A A
Court of Appeal
A A A 4 [y A
Mo
Appaliats High Court
Court
A [ &
Maor| Land Famlly
Triburats Distriet Court o

*Thia Chorl represants princpal rautes of appeal anly. 11 does not reflect the present Herarchy
of Wawe Zesinew] Courts, nor s it 2 substiiute to referancs on relevant statutes
** All pppecaly o e Supreme Court are by leave of that Coult accordng i statutory criterid g
wxeeptiorml chrcumstances, an appeal may be made ditecty 1o the Supreme Court from
decision of the Macr Appeliate Court, Hgh Courd, Courts Martal Appeal Court, and
Cagt

Empleymant.
=+ Only carain decizions of the Commesce Commistion and Human Rights Review Tr
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Appendix B
Court of Appeal workload (Calendar year)
Criminal appeals
" Year  Appeals or Ol OTP Aliowed
| applications for  Hearing
. leave filed - STty o
2004 528 392 21 a9
2005 521 384 17 143
2006 495 438 .8 161
2007 451 407 6 1
2008 498 3586 8
Civil appeals

2004 200 2007 2008
Motions fled 27 8 208 310
Appeals set down 129 149 154 135
Appeals heard . 1 51 124 136
Appeals allowed 57 43 51
Appeals dismlssed 69 @ 81 101 84

NOTE: the number o g 0&s nob.g

cases were reserved at d of the
year. Plus the murned

e number allowed and dismissed. Judgments in 16
14 judgmenils came from cases heard in the previous
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5*@5 MINISTRY OF

E_y JUSTICE

Taha w1 Tove

5 February 2009
Hon Simon Power, Minister of Justice

Hon Christopher Finlayson, Attorney-General
Hon Geprgina te Heuheu, QSO, Minister for Courts

RESOURCE MANAGEMENT ACT — APPEALS FROM BOARDS OF | @&

Purpose

1. The Attorney-General has requested advice on Vide fo from
a High Court decision on a Board of Inqui - n
significance to bypass the Court of Appea -

Supreme Court. We understand this Is

Cabinet on Monday 9 February 2

information.
Executive Summary ,\%
Ned
2. This memorandum . |dent es that-dh a would be required to the

Supreme Court Act 200 ~ ble the to be made directly from the

High Court to the Su e Court of Appeal.

3. This memorand S S0 lve measures which could streamline
the processmg pe en their national significance. These are for
the initial a urt of the High Court; and for the Court of
Appeal e Ie to statutory criteria, and for consideration to
be giy mend e Court of Appeal (Civil Appeal) Rules to enable

the Co surg the time commencement of appeals when leave is granted.’

constders there are significant risks in bypassing the
of A e from the existing statutory provisions which allow the
rant leave in exceptional circumstances.
%a\ groumsL

Gover jeCf!VB

5, e ~Government has announced measures to reform the Resource
nagement Act to “"simplify and streamline” its processes. In particular, for

projects of national slgnificance, which meet statutory criteria, the initial decision

will be made by a special Board of Inquiry, chaired by a current, former or retired
Environment Judge. This extends the existing provisions of section 141B of the

Act.

B. Currently, appeals from Boards of Inquiry are directed to the High Court, There is
an opportunity for further appeals, subject to grants of leave, to the Court of

Appeal and to the Supreme Court. There is a concern that this opportunity for
CRT-05-01 RMA — Appeals from Boards of Inquiry

PO Box 180, Wellington, New Zealand
Telephone: +64-4 918 8800 Fax: +64-4 918 8820
www.justice.govt.nz



second or subsequent appeals may cause undue delay in implementing projects
of national significance.

RMA appeal statistics

7. For the period between 2006 and 2008, there were between 25 and 28 appeals
to the High Court from decisions of the Environment Court. This is between 6
and 7.5 percent of the total judgments of the Environment Court. To date, there

have been no appeals from Boards of Inquiry. A separate study{or the 66-
month pericd to June 2008, identified 83 substantive RMA appe the High

Court.
8. The Court of Appeal hears between one and nine appe deck
each year. In 2008, it heard six appeals. A separate the 66-m

period to June 2008, identified 24 substantive RM

e

pealg to th€ Court bf
rded.
: u RMA cases

npeals.

peil d on a RMA matter,
upre may only be made with

Leave required to appeal High Court’s decisio

10.  Currently, any appeal on a High
whether to the Court of Appeal
leave.

11.  Leave to appeal to the @d by the High Court, or when
refused, special leay Court of Appeal. In determining
whether to grant | requires that it must be satisfied the

appeal raises on of law involving some public or

private intere

12.  Leaved aaf to the S% Court is determined by that Court. Currently the

Suprem Ach2003 reduires that there is no direct appeal from any court
f Appeal unless exceptional circumstances are
)

' ed. ( . Any application for leave must fulfil the criteria for

to apgpes| 7 SCA) which require that it is “in the interests of justice for

@ Coupttoh d determine the proposed appeal.”
Appealﬁ&/&

By xghe Court of Appeal

@ e Attorney-General has asked for advice on how to provide for appeals from a

High Court decision on a Board of Inquiry report on a project of national
significance to bypass the Court of Appeal and be appealed directly to the
Supreme Court,

14.  To bypass the Court of Appeal and direct all appeals from decisions of the High
Court involving projects of national significance to the Supreme Court would
require an amendment to either the Supreme Court Act or the Resource
Management Act. This could be achieved by amending section 14 of the

CRT-06-01 2 RMA — Appeals from Boards of Inquiry



Supreme Court Act by adding a second subsection which excludes this class of
appeals from the current provision. Alternatively, section 308 of the RMA could
be amended to make it clear that there was no opportunity to appeal these
matters to the Court of Appeal. We would need to consult the Ministry for the
Environment and the Parliamentary Counsel Office on the best method of
achieving this change.

Comment

15.  We note that the Supreme Court Act already enables an appell rty, who

the High Court's decision directly to the Supreme Court.

16.  We also note that in recent years there have been few s 0wRMA ma
to the Court of Appeal and to the Supreme Court. Moreovse) while y haye

clarified the RMA and thereby provided precedent fa

they have not involved projects of national sign
RifiCant risk ing of the
hCGou p ecisions on
qliry decisions to
&5. eal, and the High Court

ticture. These are based

? lhsequent i tion,
17.  The Ministry of Justice considers there are

the Supreme Court.

18.  The higher Courts — the Supreme.Cour, tF
— have clear roles in ensuring a
on established principles i
process,

19.  This appellate struct ies a ental aspect the role of the Court of
Appeal as the prifie (e medg ppeltfate Court. Each stage of the appeal

.
process refines *‘y apters u ntention, such that an application for leave
to appeal .V tages+ a higher threshold.

20. old establié%7 cedent whereby other interests, believing their

was,.gimilarly important, could argue for similar special treatment.

§ othe%ggs equally important for economic development, for

h%;b atters; or for social cohesion, for example, appeals on
. ﬁ%a
An<§§n’lati @

21, nistfy can identify several changes which might assist the Government's
jeciiye of streamlining the RMA appeal process for projects of national
nificance. ~ These measures complement the other changes already

ounced by the Government.

Initial appeal to the High Coqn‘

22, One possibility for the initial appeal to the High Court from a final decision of the
Board of Inquiry, on projects of national significance, is for the appeal to be
considered by the Full Court of the High Court. The Full Court involves two

Judges. A hearing by the Full Court would enable a broader legal consideration
of the matters of law at issue; and is likely to lessen the incentive to appeal to the

can establish that there were exceptional circumstances, to see @ppea@ b

CRT-06-01 3 RMA — Appeals from Boards of Inquiry




Court of Appeal or the Supreme Court (and those Courts would probably attach
more weight to such a decision).

23. As a consequential adjustment, the Court of Appeall would then determine
applications for leave to appeal to that Court. We emphasize that we have not
discussed this option with the Chief Justice, or with the Chief High Court Judge.

AY .

Appeals to the Court of Appeal

24,  Any further appeal to the Court of Appeal on a decision of the Higf® Court on a
RMA matter, whether the original decision was made by the En t Cou
or a Board of Inquiry, requires a grant of leave. For pr natio

significance, three possible changes are: .

 which Court determines leave; & _ @

_» the relevant criteria; and @ @
« Court of Appeal (Civil Appeal) Rules. @ @

Determining leave @

25,  For an appeal to the Court of Ap may bg giante by the High Court,
and, where the High Court refus , speci@Neave thay be granted by the
Court of Appeal. .

26.  An alternative option for ¢ pining les .; e to require that all decisions
on leave to appeal i (ng)projects-afN\iaftonal significance, be made by the
Court of Appeal. = ensur eater degree of consistency in leave
decisions for proj iona wficance.

Leave criteria
27.  The stz fitéria fo 0 appeal to the Supreme Court — “the interests of
‘justics? Ydentifies key sev elements including “a matter of general or public
s (mcl%e Treaty of Waitangi)’, and “a matter of general
a

Importa
%ﬁd impart '

@casa for leave to appeal to the Court of Appeal requires “a
seftious d ¢ question of law involving some public or private interest of

suffigiehtimportance to outweigh the cost and delay of a further appeal.”

29. iteria provide alternative criteria which could be adopted for RMA
als on decisions of the High Court. Given the nature of RMA decisions, the

MA’could be amended to adopt the established criteria used either by the

ourt of Appeal or the Supreme Court. This would make explicit to all parties that

an application to make a second or subsequent appeal following an initial appeal
to the High Court, must meet a higher threshold.

Court of Appeal (Civil Appeals) Rules 2005

30. The Court of Appeal generally determines applications for leave to appeal within
two months.

A

CRT-06-01 4 RMA — Appeals from Boards of Inquiry



31.  The appellant applies for a hearing date for the substantive appeal. Under the
Court of Appeal (Civil Appeals) Rules, if the application is ot made within six
months, the appeal is considered to be abandoned. (The Court may grant an
extension for a further three months,)

32.  The Attorney-General may wish to invite the President of the Court of Appeal
and the Chairman of the Rules Committee to examine the possibility of revising
this Rule for RMA appeals involving projects of national significance.

33.  If the Committee decided to amend the Rules, this change wou made by
. Order in Council and could commence at the same time &/thang
proposed by the Resource Management Amendment RBili) e Rul
Committee is independent of Government, and the out& omw@

deliberation on this matter cannot be assumed.

Next Steps /3\\ /&
.~ N4

3. [deleted] © T —ee S \€\> . % Lz

AL

. 35, [deleted] - .. - - | @.: ' &
36. The Ministry is avai!ablss this r@@ﬂ Ministers, if required.
@A P @

Recommendations

Og N
- 37. It is recommen Ministers:
Background %

%o

e Attomey%ﬂera! has requested information on
' hi en appeals on High Court appellate decisions
E: ards of Inquiry to be made directly to the

upreme Court only hears appeals when it has
leave to appeal; and that only in exceptional
stances will it grant leave to appeal a decision of a
1t other than the Court of Appeal.

Note an amendment to either section 14 of the Supreme
Court Act 2003 or section 308 of the Resource
Management Act 1991 would be required to enable these
appeals to bypass the Court of Appeal.

CRT-06-01 5 RMA ~ Appeals from Boards of Inquiry



4, Note the Ministry considers there are significant risks if
changes are made to the current appellate pathways to
enable these appeals to bypass the Court of Appeal.

5. = Agree that Ministry officials consult officials at the Ministry YES /NO

for the Environment and the Parliamentary Counsel Office
to ldentlfy the more appropriate legislative change, if a
decision is taken to bypass the Court of Appeal for these
appeals.

Alternative options
6. Note the Ministry has identified alternative optio &
' easlres

could complement the Government's ot
designed to streamline RMA consen s fo
projects of national significance.

= these appeals be made to { rt of
Court.

» decisions on leave t the FAppeal
on the High Coud’s ate degigk n on these

matters be made b ourto

= the statuto ja optlon
(a) that the usi ‘ senously arguable
ques o]v 5 - ubllc or private interest
of su port outweigh the cost and delay
p pe Court of Appeal test]

t it is nece sary in the interests of justice for the
and determine the proposed appeal.
reme Court test]

ttorney-General consult the Rules Committee

n the possibility of an amendment to the Court of
Appeal (Civii Appeal) Rules 2005 to ensure the
appeals on projects of national significance are

progressed in a timely manner. ,
Indicate whether you wish further work to be undertaken YES/NO

on these issues

CRT-06-01 6 RMA — Appeals from Boards of Inquiry



Con.sulta fion with the Chief Justice

8. Agree the Attorney-General consult the Chief Justice on YES/NO
the proposed changes.

e & &
& Ve

General Manager,
Public Law

APPROVED /SEEN / NOT AGREED

Hon Simon Power \//
Minister of Justice orney-General
Date: : @ ate:

(T A

N Nt
APPROVED m@\;ﬁﬁ AG@
AN
NN

Hon <rgﬂl/ﬁte Heuheu, QSO
Mirds orBourts
QO
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Department of Conservation :
[a Te gapa Atawbai ) MSU reference 01 _C ._G0LS
~ (MSU use only)

Departmental Submission

Date: 16 February 2009 1 File reference: | LCV 01 12 90

Minister of Conservation

Subject: PAPER TO THE CABINET ECONOMIC GROWTH AND
INFRASTRUCTURE COMMITTEE ON THE RESOURCE
MANAGEMENT (SIMPLIFICATION AND STREAMLINING)
- AMENDMENT BILL ’

Action Note that the Minister of Consetvation’s call-in powers are based on Crown
Sought: ownership of the foreshore and seabed and that the landowner (represented
’ by the Minister) would ordinarily have greater powets over decision making
than a general submitter would. No policy on that point was included in CAB

Min (09) 3/7.
Deadline: | The Cabinet Economic Growth and Infrastructure Committee on 18
February.
Paper Type: | Other Dept's High
(Cabinet, Swatutory or Other) ' Priority:
(Very High, High,
Notmal or Low)
Risk Assessment: . ) Level of Risk:
(c.g. possible negative (High, Medium ot
reactions/ conscquences) | Low)
L
Contacts for telephone discussion (if requited) }
Name § Pozition Telephone
1 | Dods Johnston 04 471 3100 (wk) 0274 312 358
2 | Guy Kerdson 04-494 1470 (wk) 027 447 8662
3 L Yvonne Legarth 044713117 (wk) © 021 049 3300
. s i

DOCDM-398367 - RMA AMENDMENT PHASE ONE - MINISTER BREIFING ONE LEG - AMENDMENTS BEYOND POLICY

s




RESOURCE MANAGEMENT (SIMPLIFICATION AND STREAMLINING) AMENDMENT BILL page 2

Executive Summary

1. On 2 February Cabinet agreed to the key policies that propose amendments to the
Resource Management Act in nine main areas [CAB Min (09) 3/7 refers).

2. On 9 February Cabinet reached agreement on the only outstanding matter relating to
restricting appeals beyond a board of inquiry for proposals of national significance
[CAB Min (09) 4/11 refers].

3. On 9 February 2009, Cabinet gave the Cabinet Economic Growth and Infrastructure
Committee (EGI) the power to act and make decisions when it considers a paper on
the proposed amendments to streamline the Resource Management Act on 18
February 2009 [Cab Min (09) 3/7 and Cab Min (09) 4/14 refer).

4.  The paper to EGI makes recommendations for amended and new policies that are
intended to deal with matters of minor consequence, and that follow from issues
found during the drafting process.

5. A recommendation is made to remove the Minister of Conservation’s role as final
decision maker in relation to restricted coastal activities and any other matter wholly
in the coastal marine area that is called in.

6.  While the Cabinet paper [CAB Min (09) 3/7] dealt with removal of the Minister of
Conservation’s power to make the final decision on Restricted Coastal Activities, the
paper did not deal with changes to decision making associated with that Minister’s
call-in powers.

7. The primary reason for the Minister of Conservation’s roles in relation to the coastal
marine arca under the RMA is based op Crown ownership of the foreshore and
seabed. A landowner (represented in this case by the Minister) would ordinarily
have greater powers over decision making than a general submitter would.

8.  The Minister for the Environment exercises those functions in the national interest,
on land, while the Minister of Conservation exercises the function both in the
national interest, and as the owner on behalf of the Crown. A core component of an
ownership function is the ability to make decisions about the alienation, use,-
development and allocation of land that the Crown owns. Local authorities, for
example, exercise this function in respect of public land they administer through a
lease and licence regime.

9.  The department is particularly concerned that changes are now being proposed to the
Minister of Conservation’s call-in powers that have not been discussed with the
department, Where there has been no policy developed or discussions about
proposed changes to the policy expressed in the Cabinet Minute, the department's
view js that those matters should be dealt with as part of Phase Two of the RMA.
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Recommended Action

It is recommended that you —

(@  Note that the Minister of Conservation’s call-in powers are based on Yes / Mo
Crown ownership of the foreshore and seabed and that the landowner
(represented by the Minister) would ordinarily have greatex powers over
decision making than a general submitter would. No policy on that
point was included in CAB Min (09) 3/7.

(®)  Note that the department's view is that changes to the Minister of Yes / No
Conservation’s powers to make dedisions in respect of call-in should be
dealt with as part of Phase Two of the RMA

............................................................................

Deoxis Johnston Hon Tim Groser
General Manager Policy Group Minister of Conservation
for Director-General



=N | Department of Conservation
@ Te gapa Atawhai MSU reference 9% - €._00/T
(MSU use only}
Departmental Submission
i ]
Date: 23 January 2009 i File reference: | DOCDM-391033 E

ECT T ED

Minister of Conservation 76 JAN 2008
HE .
Subject: REVIEW OF THE RESOURCE MANAGEMENT ACT 1991: PHASE
ONE PROPOSALS
Action Seek appr.opr_iate decisions from Cabinet Business Committee (CBC), taking
Sought: into account the concems raised in this submission.
Deadline: | Before CBC on 26 January 09
Paper Type: Cabinet paper Dept's Very high
{Cabinet, Statutory or Other) : Priority:
(Very High, High,
Normal or Low)
Risk Assessment: Changes to your functions | Level of Risk: | high
{c-g- possible negative and possible financial (High, Medium or
reactions/ consequences) implications for the Low)
department
Contacts for telephone discussion (if required)
Name Positon Telephone
| 1 | Yvonne Legarth Senior Planner 021 049 3300 (wk) | (ah)
| 2 | Dosis Johaston GM Policy Group | 0274 312 358 (wk) | (ah)
3 | Guy Kerdson Manager Planning 027 447 8662 (wk) | (ah)
Unit, Policy Group

DOCDM-391033 - RMA AMENDMENT 08 - PHASE ONE - BREIFING OF THE MINISTER JAN 08




REVIEW OF THE RESOURCE MANAGEMENT ACT 1991: PHASE ONE PROPOSALS __page 2

Executive Summary

The Minister for the Environment is proposing a package of changes to the Resource
Management Act 1991 (RMA). The intention is to undertake amendments in a sedes of
phases. Phase One will be considered at the Cabinet Business Committee meeting on Monday
26 January. We understand that after that meeting, changes will be made to the paper which
will then go to Cabinet on 2 February. A number of the changes proposed have significant
implications for your portfolio and these are analysed io this paper. '

This paper recommends that you:

O seek agreement from CBC that any chanpes to the call-in powess will apply to both
responsible Ministers (including the Minister of Conservation), not just the Minister for
the Environment.

© oppose the proposal to remove the non-complying category of consents in Phase One,
allowing the potential implications of that proposal to be fully analysed.

o support the new powers proposed for Ministets responsible for NPSs. The department
supports these proposals which are essentally administrative in nature.

© note that the proposal to restrict the ability of the public to appeal plan changes that are
designed to implement NPSs will be controversial, and affect foreshore and seabed
management.

O note that the proposal to allow enforcement actions to be taken against the Crown are
likely to have far wider financial implications for the department than are stated in the
paper, and oppose the inclusion of that change in Phase One, allowing further analysis of
the implications of such & change.

O note that the paper proposes a partial change to the provisions relatng to restricted coastal
activities, and seek deferral of all decisions on RCAs until Phase Two, to allow full
consideration of the views of he Board of Inquiry into the NZCPS and analysis of the
implications of changes to RCAs for foreshore and seabed management.

Recommended Action

It is recommended that you-

Minister's
decision
(a)  Note that a paper proposing Phase One changes to the RMA will be (yes / no)
considered by CBC on 26 Januaty. '
(b)  Note that some of the proposals in the paper have significant (yes /no)
implications for your conservation portfolio.
{¢)  Seek agreement from CBC that any changes to the call-in powers will (yes / no)

apply to both responsible Ministers (inclnding the Minister of
Conservation), not just the Minister for the Environment.
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(d)  Oppos¢ the proposal to remove the non-complying category of (yes /no)
consents in Phase One, allowing the potential implications of that
proposal to be fully analysed.

(6)  Support the new powers proposed for Ministers responsible for NPSs. (yes /o)
The department supports these proposals which are essentially
administrative in nature.

(0  Note that the proposal to restrict the public’s ability to appeals on (yes /no)
points of law for proposed policy statements and plan changes will be
controversial, and have affect on foreshore and seabed management.

(®  Note that the proposal to allow enforcement actions to be taken against (yes / no)
the Crown are likely to have far wider financial implications for the
department than are stated in the paper.

(h)  Oppose the inclusion of changes to enforcement actions against the (yes / no)
Crown in Phase One, with further analysis as part of Phase Two.

®  Note that the paper proposes a partial change to the provisions relating (yes / no)
to restricted coastal activities, with other changes being considered after
the Board of Inquiry into the NZCPS has reported, and after there has
been analysis of the implications of changes to RCAs for foreshore and
seabed management.

)] Seek deferral of all decisions on RCAs until Phase Two, to allow full (yes / no)
consideration of the issues relating to RCAs.

...............................................

Dors Johaston
General Manager Policy Group
tor Director-General
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Purpose

1. This brefing is to advise you of those changes proposed to the RMA in Phase One which
are of significance to your portfolio, and to set out the department’s concemmns about some
of those changes.

Background

2. The Minister for the Environment is proposing a package of changes to the Resource
Management Act 1991 (RMA). The intention is to undertake amendments in a series of
phases. Phase One will be considered at the Cabinet Business Committee meeting on
Monday 26 January. We understand that after that meeting changes will be made to the
paper which will then go to Cabinet on 2 February.

3. The department has analysed those changes which would affect its ability to participate
effectively in RMA processes or the costs of doing so, and those which would alter your
statutory functions under the Act.

4. The department has an operational focus, and in order to achieve the intent of the
legislation the department administers, we engage in RMA processes in a number of
different ways:

" as an applicant for activities such as water takes and discharges associated with the
management of public conservation land and with the use and maintenance of
facilities nsed by toutists and the public -

" as an affected party where activities are undertaken by others on adjacent properties
that may have adverse effects on public conservation Jand

" as a tool to achieve outcomes (e.g. in relation to freshwater fisheries and wildlife)
where the conservation values affected are located outside public conservation Jand.

5. The Conservation General Policy establishes a statutory framewotk for advocacy
undertaken by the department, supported by the Statement of Intent.

Comment

6. We have only commented on those recommendations which directly affect your portfolio.
The department could provide information on other recommendation if requested. We
consider that some of the other recommendations will improve the RMA regime, while
the merit of others is less clear. A number of the recommendations will be controversial.

Part B - Proposals of National Significance

7. The paper proposes chaoges to the callin process in relation to significant projects.
Recommendation 17 seeks agreement to allow the Minister for the Environment to refer a
call-in to the Environmental Protection Agency (EPA). The paper does not seek a similar
authorty for you, despite the fact that you are responsible for any call-in within the coastal
marine area (cma).

8. If the recommendation is not changed to also cover your call-in powets, you will be
unable to refer any matter that you call-in to the EPA, should that be considered
appropriate. This could be achieved by changing “Minister for the Envitonment” to
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“relevant Minister” in the recommendations. The same issue applies in relation to 2
number of other recommendations that affect powers which are held by both the Minister
for the Environment and Minister of Conservation. Suggested 2mended
recommendations are provided in the Appendix.

Part D - Improving plan development and plan change processes (Removal of
non-complying category of consents)

9. Recommendation 44 seeks remaval of the non-complying activity category, with these
becoming discretionary activities after 4 transitional pedod of 36 months.

10. The department considers that this change would have significant impacts on the
protection of biodiversity and other conservation values. Non-complying activity status is
commonly applied to sensitive environments, the habitat of threatened species, and
protected areas. The non-complying category has also been used to address water
allocation, where further allocation of water would place waterbody values at risk. The
non-complying category provides a high level of certainty about the tests that the decision-
maker will use in consideting applications where there are risks to the environment.

11. The potential implications of this proposed change have not been fully analysed. It is our
view that that analysis should be carzied out, and the matter addressed as part of the Phase

Two programme.

Part F - Improving national instruments

12. This section in the Cabinet paper deals with the development and implementation of
National Policy Statements (NPSs) and National Environment Standards (NESs). The
NZ Coastal Policy statement is an NPS, and therefore changes to the provisions telating
to NPSs affect your functions.

13. The section proposes new powers for Ministers responsible for NPSs. The department
supports these proposals which are essentially administrative in nature.

Plan changes

14. A number of the recommendations would limit people’s ability to appeal proposed policy
statements and plan changes, except in cases where the appellant has sought the leave of
the Environment Court. Changes that limit the ability for people to appeal ase likely to be
controversial. These changes will affect the department’s ability to effectively advocate for
conservation, as well as the rights of the public. The effect of this on coastal management
is particularly significant, given that regional coastal plans are the main mechanism for
managing foreshore and seabed.

Part G — Improving the effectiveness of compliance mechanisms

15, Recommendation 75 proposes to increase the maximum fine for a prosecution, and
Recommendation 77 proposes to open the Crown up to enforcement action.

16. Allowing enforcement actions to be taken against the Crown has financial implications for
the department.  Paragraph 286 incorrectly states that the department is only concerned
about raising the maximum fine levels. There can also be significant costs in defending
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17,

18.

19.

20.

the department against any proceedings, and these may not be recoverable even if the
department is ultimately found innocent.

Enforcement proceedings can be vexatious or taken on matters of principle. The
department has already been the subject of an application for an enforcement order
associated with the use of 1080, which was refused by the Court on the grounds that it had

no merit.

There is potential for the changes proposed to have a precedent effect in that they widen
the range of activities which enforcement action can be taken against the Crown beyond
the cument health and safety mattets contained in Building and Health and Safety
legislation. This could lead to further extensions, and if those related to matters such as
biosecurity and pest management they would also have significant financial implications.

Part H ~ Streamlining Decision Making (Proposal to Remove Restricted
Coastal Activities (RCA))

Recommendations 84 and 85 deal with the removal of your powers to make decisions on
RCAs.

Recommendation 84 proposes the removal of your final decision-making role. Agreement
to this recommendation would mean that there would still be a separate category of
consents which had to be notified (allowing the public to make submissions), you would
stll appoint a representative on the hearing committee, but the final decision would be

" made by the council or Environment Court. Recommendation 85 notes that further work

21,

is needed as part of the phase two programme before the RCA category of consent is
temoved, in order to allow Crown foreshore and seabed ownership matters to be
considered and to consider the outcome of the cument review of the NZ Coastal Policy

Staterpent.

There are three options for dealing with RCAs:

a) retain the status quo

This will ensure that a Crown Minister makes any decisions on applications that could
result in the destruction of foreshore and seabed (2 Crown asset) ot have other major
implications for the Crown's interests, This would also avoid complete devolution of
a function with major Treaty significance to authorities that are not part of the Crown.
Under this option, the number of activities that are declared to be RCAs is decided by
the Minister of Conservation through the NZCPS. This means that you could decide
to have no RCAs, while still retaining the ability to declare actvities to be RCAs in
future if this is considered useful.

b) remove the final decision power for RCAs, but retain the requirement to notify
applications for activities that are RCA, and your ability to appoint a2 member of the
hearing committee.

This would ensure that the public were able to make submissions on applications, and
your representative will be able to ensure that a satisfactory process is used that takes
into account the Crown’s interests.

page 6
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22.

23.

24.

¢} remove the RCA provisions altogether
This would leave call-in as the only power that allows the Minister of Conservation to
make decisions oo applications. Using call-in rather than RCAs creates uncertainty
about what activities will be affected.

There is no evidence that the RCA process creates significant delays or increased costs,
and the process has been successfully vsed to improve outcomes - Ministers of
Conservation have corrected technical ertors in consents, and have taken actions to
improve conditions to protect the public interest (e.g. in relation to water quality and
sewage discharges). It is also likely that it has increased public, and particularly iwi,
confidence that their concems will be considered. The summary of submissions to the
Board of Inquiry show that there are 2 range of views on the RCA process. Infrastructure
companies and local authorities tended not to favour RCAs or supported them in
principle only, and conservation board, NGOs, tangata whenua, and some individuals
supported the retentdon of RCAs,

It is hard to see what benefits will be provided from removing the function from the Act,
and as noted above, you are already able to decide whether to have any RCAs, and if so
how many.

In addition, we do not see any benefits from making a partial change in Phase One. We
recommend that any changes to RCAs be deferred to Phase Two. This will allow the
Board of Inquiry comsidering the revised NZCPS to complete its report and
recommendations. The Judge who is chairing the Board of Inquiry into the New Zealand
Coastal Policy Statement (NZCPS) has heard from 2 number of submitters on this issue
and intends to wiite to you setting out her preliminary views on RCAs. To take a decision
now could be seen to be pre-empting the outcome of the Board of Inquiry wortk. There
are also matters relating to the ownership responsibilities in the Foreshote and Seabed Act
that should also be considered as part of the policy formulation.

Cost Implications

25.

The most significant financial implications relate to the proposal to allow enforcement
actions against the Crown. Those cost implications are further detailed above.

Consultation
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26. Not applicable.

Section 4 Conservation Act
27. There are implications for your ability to achieve your Treaty obligations, and also for
foreshore and seabed management.

Risk Assessment

28. There are high risks from a number of the recommendations in the Cabinet paper. These

are detailed above.

Legislation
29. Proposed changes to the Resource Management Act 1991 (referred to as the Resource
Management (Streamline and Simplify) Amendmeant Act 09)
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Appendix

Amended Recommendations for Proposals of national significance

16. agree to amend the process for decisions on proposals of national significance
{section 140 to 150AA of the RMA) by allowing an applications for a rescurce
consent, 2 request for a private plan change or regional plan, or a notice of
requirement for a designation or a heritage protection order to be directly applied to
a proposed Environmental Protection Agency (EPA)

17. agtee that the call-in provisions be amended to allow the relevant Minister fos—the
Envireament to refer a call-in application to the EPA for processing

18. agree that the relevant Minister for-theEnvironment has the authority to send
applications that found not to be proposals of national significance to the relevant
local authosity for consideration and determination under the appropriate RMA
processes

19. note that 2 board of inquiry will continue to consider and decide on the proposals of
national significance

20. agree that additional criteria be added to the appointment process for the board of
inquiry that requires the relevant Minister fortheEnvironment to seek nominations
from local authorties in which the proposal telates and to appoint a person with
local knowledge '

21, agree to increase the number of Environment Court judges that may hold office at
any one time from 8 to 10

22. invite the Minister for the Environment, in consultation with the Minister for
Counts, to report back means to address the financial implications of increasing the
number of Environment Coutt judges by end of March 2009

23. agree to remove the restrctions imposed on the scale of remuneration paid to
members of boards of inquiry within the statute

24. agree that a time limit be placed on the decisions of Boards of Inquiry of nine
months, commencing with the date of notification, and ending with the release of
final decision

25, agree that the nine month time limit can only be extended by application to, and
agreement from, the gelevant Minister fos-the Envitonment

26. agree that supplementaty resource consents associated with a proposal that have
not applied for at the time the original application was lodged with the EPA, can be
forwarded to the EPA and the relevant Minister fer—theEnvitonment will decide

how it should be processed

27. agree that appeals on decisions made by the Board of Inquiry can only be made to
the Court of Appeal and are restricted 1o questions of law

28. agree that amendments be made that clarify that a board of inquiry can request
further information ot commission independent reports on matters raised by an
application and circulate this information to all parties attending heanings
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r

29.

30.

L

32,

agree that comments on a draft decision of the board of inquiry may include
comments on ptoposed conditions and minor or technical issues but can not
challenge the decision of the Board at to whether or not an application should be

granted
agree that board of inquiry members be given legal protection against actions arising
out of any acts or omissions made in good faith

agree that the provisions of the RMA relating to call-in powers be amended to
clarify the televant Minister for-the-Envitenment can call in a private plan change

request

(a)  after the plan change request has been lodged with the local authority but
before that authority has made a decision as to whether to accept, adopt,
or decline the request; or

(b)  after the a decision has been made by the local authority with whom is
was lodged to accept, adopt or decline the plan change request

note that I intend to direct officials to prepare public guidance op the relevant
Minister fer-the Environsment’s powers of intervention under the RMA, including

call-in

ENDS
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