Fact sheet – Introduction of Commerce (Promoting Competition and Other Matters) Amendment Bill
Commerce Act reforms
The Government is progressing a package of reforms to the Commerce Act 1986 to modernise and improve our economy-wide competition settings. The key changes are:
Supporting beneficial collaboration
The Act is being updated to better support beneficial collaboration, addressing concerns that the current system is too complex, costly and slow for business. This includes:
· Statutory notification regime: Initially limited to resale price maintenance and small business collective bargaining, this regime will allow firms to notify the Commerce Commission of proposed conduct and proceed unless the Commission objects – offering a faster, cheaper alternative to formal clearance or authorisation.
· Class exemption powers: The Commission will be able to exempt categories of conduct that are low-risk or clearly beneficial.
· Fee relief mechanisms: The Commission will have discretion to waive or reduce application fees where appropriate.
· Streamlined clearance process: Applicants can request that the Commission assess the purpose and necessity of cartel provisions without conducting a full competition impact assessment, simplifying and shortening the process significantly.
· Flexibility for evolving collaboration: Clearance and authorisation will be available for arrangements with changing participants over time, supporting multi-party initiatives.
Strengthening enforcement through corrective action orders (i.e. performance injunctions)
The Commerce Act allows courts to stop unlawful conduct but does not empower them to order firms to take corrective action when competition has been harmed. The Commission’s inability to seek corrective action orders limits its ability to restore competition, especially in digital markets where dominant firms may entrench their position through self-preferencing or discriminatory access.
The Commission will now be empowered to apply for corrective action orders from the High Court to require parties to remedy contraventions of the Act.
Protecting confidential information
Businesses and individuals are increasingly reluctant to share information with the Commission due to fears it could be released under the Official Information Act (OIA), risking retaliation or misuse by competitors. These concerns are undermining the Commission’s ability to collect evidence and receive useful information, particularly in investigations and mergers.
These reforms will help restore trust, encourage cooperation and ensure the Commission can access the information it needs, especially from complainants and whistleblowers:
· OIA exemption: The Commission will be prevented from publishing or disclosing confidential information under the OIA unless certain grounds for disclosure apply (including such as where the supplier consents, where the disclosure is to someone who the Commission considers has a proper interest in the information, or the information is in statistical or summary form). This protection will apply for an initial period of 10 years and can be extended if there is a risk of harm.
· Extended confidentiality orders: The Commission will be able to issue confidentiality orders over classes of information or documents, attach terms and conditions on release, and allow orders to remain in effect for up to 10 years.
· Whistleblower protections: Individuals who provide information to the Commission will be protected against retaliation, with provisions modelled on whistleblower legislation.
Updating the merger regime
Clearer rules, faster decisions and stronger protections will reduce regulatory burden and improve predictability for businesses. This involves:
· Clarifying the SLC test: The substantially lessening of competition (SLC) test will explicitly cover conduct that creates, strengthens or entrenches market power – aligning with Australian reforms and helping the Commission assess “killer acquisitions”, where dominant firms acquire and shut down innovative startups.
· Serial acquisitions: The Commission will be empowered to assess patterns of small acquisitions over a three-year period, addressing concerns in sectors like car parking.
· Clarifying key terms: Businesses will have greater certainty about when to notify mergers. The reforms clarify when a partial acquisition gives “substantial influence” and confirm that “assets of a business” includes rights, infrastructure and land.
· Behavioural undertakings: The Commission will be able to accept voluntary behavioural commitments to resolve competition concerns – filling a current gap and enabling more flexible outcomes, as seen in overseas practice.
· Stay and hold / call-in powers: Targeted powers will allow the Commission to pause and assess risky mergers before completion, improving oversight without introducing a mandatory regime.
· Merger timeframes: A statutory timeframe of up to 140–160 working days will apply to complex cases. The Commission must publish a decision summary within one day and full reasons within 20 working days, improving transparency and enabling timely appeals.
Predatory pricing
[bookmark: _Hlk207885768]Predatory pricing occurs when powerful firms set prices below cost to drive out competitors, then raise prices once competition is weakened. Allegations have emerged in sectors like aviation, groceries and building supplies, but enforcement has been limited due to legal uncertainty.
A new objective test will clarify when below-cost pricing breaches the Commerce Act, aligning with international standards. Short-term promotions or one-off discounts won’t be captured unless part of a broader pattern, and proof of recoupment will no longer be required to establish a breach.
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