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Foreword

New Zealanders want transformative change to
our criminal justice system. The need for change
is urgent and it must be bold.

Turuki! Turuki! calls for a fundamental reshaping of
Aotearoa New Zealand’s justice system to one which
prevents harm, addresses its causes, and promotes
healing and restoration among individuals and
communities. This requires a new vision, stronger
values, and a long-term commitment to transformation
throughout the justice system and wider social systems
that determine justice outcomes.



AsTe UepU Hapaii te Ora - Safe and Effective Justice Advisory Group,
wehaveheardmanyreflectionsonwhat'safe and effective'mightmean.
Our approach focuses on ensuring our collective security through an
enduring system which uplifts people, strengthens our communities and
relationships, ensures we are allresponsible forjustice and accountable
forour actions, and models more care and compassion for all. Thisreport
sets a direction for such change. We are not advocating for minor
measures butratherwe are laying out a pathway to transformation.
Ourrecommendationswillmake allNewZealanderssafer,andthe
justice system more effective.

We are notthe firstto callforfundamental change.Inrecentdecades
many other reports have called for transformation and have been largely
ignored or dismissed. Reforms to criminal justice have been ad hoc,
with minor improvements made to a system thatis inherently broken.
More often, the direction of reform has been towards longer
sentences and punitive approaches thatsatisfy retributive instincts
butfail to adequately deal with victims’ needs, the drivers of crime

or realrehabilitation.

The time for transformative justice is now. We present this challenge to those
ingovernment, to othersin Parliament, to the media, to everyone involved
withthe criminaljusticesystem,andtoallNewZealanders. Achievingreal,
sustainable change willrequire allof us. Itwillrequire courage, clarity of
purpose, investmentin people and communities, and a willingness to share
power.ltwillalsorequire achangein culture and mindset, fromonethat
prioritises punishmentto one that prioritises solutions; from asystemwhich
meetsthe needsofthose workingwithinitto one whichmeetsthe needs
of all people they work with.

The responsibility for change rests with us all. Many of us put this kind of
changeinthe ‘toohard’ basketorcomplacentlyconsumemediainwhich
rhetoric and emotive language oversimplifiesthe problemsand solutions,
supporting punitive responses which have oftenfailed us. [fwe do nothing
or settle for minor reforms that do not address the real issues, we will
continue to be complicitin allowing some of the mostvulnerable people
in our society to bear sustained harm.

Turuki! Turukil is a traditional call to the crew of a waka or canoe being
portaged oranyone tryingto'MOVE!"alarge inertobjector create a
forward motion with urgency.”Itis a call for collective action.

Tenei te mihi nui ki a koutou.

Hon Chester Borrows QSO
CHAIR, TE UEPU HAPAI | TE ORA

"We are grateful to Justice Joe Williams for providing the context for the naming of our report.
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Executive Summary

TeUepUHdapaiite Orawastaskedwithleading public
discussion to develop proposals that address the failures
of our criminal justice system.

Overthe pastyearwe havelistened to manyvoices,
canvassed abroadrange ofideas,spokentoexpertsand
reviewed other reportsinjustice and related sectors.

Our June 2019 report He Waka Roimata'reflected what we
heard during the many hui we held around New Zealand.
Peopletold usthey have no confidenceinthe currentcriminal
justice system. They want urgent transformative change.

They described a system which is:

—failing to help those who are harmed

—failing to stop harm and reoffending

—failing Maori

—racist, culturally blind and culturally biased

—failing to meet diverse needs

— confusing and alienating

— costly, especially in terms of the loss of human potential.
We have heard the callfrom New Zealandersfora new vision:
Ajustice system that treats all people with humanity, dignity,
respectand compassion; recognisesthe manainherentin all
people and communities;and enablestherestoration ofthat
mana whenever it has been diminished.

In this report we set out values and principles which
can provide that direction. They are values that emphasise the
inherent worth of all people and communities, the connections
betweenus,theimportance ofmaintainingandrestoringbalance
inallrelationships, and of caring for and supporting one another.

Turuki! Turuki! outlines our recommendations for
transformation of Aotearoa New Zealand’sjustice system,
underpinnedbythesestrongvalues,and newstructures
and processes. Under this transformative justice approach
individuals, families, communities, government and wider
society share responsibility for preventing, responding to, and
healing the harms that occur. The justice system must support
fairness and equity, accountability, and restoration. It must
also address the socio-economic conditions that contribute to
offendingandreoffending.Tothatend,changesarealsoneeded
inNew Zealand’s health, education, housing and social services.

Ourrecommendationsfallunderthree headings:
Commit; Empower; Transform.

Commit

Recommendation 1: Political accord

The establishment of a cross-party parliamentary accord

for transformative justice.

Recommendation 2: By Mdorifor Maori

That the Government:

— establish a Mana Orite (equal power) governance model
under which Maori and Crown agencies share in justice
sectordecision-making, asrecommended by/ndiaTonuNei;?

— transfer power and resources to Maori communities so
they can design and develop Mdori-led responses to
offending, and to tamarikiand whanau wellbeing;

— maketikangaMdoriandteaoMadorivaluescentral
to the operation of the justice system.

Recommendation 3: Invest in transformation

That the Government prioritise investment in community-led

transformative justice.

Recommendation 4: Whole of government

That the Government:

—adoptacommonvisionand commonvalues,statutory
purposes and governance forthe whole justice sector
and alignjustice statutes accordingly;

—improve coordination and information sharing among
government agencies;and

— implement whole-of-government responsibility for
justice sectoroutcomes.

Empower

Recommendation 5: People who are harmed

—everyone whois harmed by criminal offending hasaccessto
anindependent person who can guide and advocate forthem
during their contact with the justice system and other services
foraslong as needed

—supportforpeoplewhoare harmedshould be strengthened
with betteraccessto awiderrange of therapeutic services,
and more financial support for victims, families and whanau

—victims’ rights be strengthened, including rights to have
input into criminal justice decisions and rights to privacy

—streamlining protection order and name suppression
processes, changes to courtroom layout, and review
of reparations.

Recommendation 6: Communities

That the Government transfer resources and decision-making

powersto communitiesso they can develop and deliverservices

that meetjustice and socialwellbeing needsfor everyone who

comes into contact with the justice system.

Recommendation 7: Children, families and whanau

That together we address poverty and social deprivation,

increase supportforparentsand families,and challenge

attitudesand behaviour thatsupport family violence.

Transform

Recommendation 8: Racism

That racism be challenged within the justice system and

throughout Aotearoa New Zealandsociety, withmore diverse

recruitment and more effective training in the justice system,
aswellasschool programmes, mediacampaignsand

law changes.

Recommendation 9: Mental health and trauma

That the Government address access to culturally informed

trauma recovery and mental health services and adopt

trauma-informed approaches throughout the justice system,
including in all training, policies and practices.

Recommendation 10: Alcohol and other drugs

That the Government strengthen regulation of alcohol, legalise

andregulate personal use of cannabis,and considerthatforall

drugs; treating personal drug use as a health issue with more
funding towards prevention, education and treatment.

Recommendation 11: Rehabilitation

—significantlyincreasedinvestmentinrehabilitation programmes;

— greatly expanded access to rehabilitation opportunities
for all prisoners including those on remand and serving
short sentences;

— gradual replacement of most prisons with community-based
habilitation centres;

—strengthening ‘wrap-around’ reintegration services that
meet basic needs and provide ongoing rehabilitation
supportfor prisonersreturning to the community.

Recommendation 12: Justice processes

That criminal investigation and court procedures be redesigned

to make them consistent with transformative justice values and

principles. This means ensuring everyone is treated fairly and
equitably, with humanity, dignity, respect and compassion;

those who cause harm are accountable; and restoration of
mana to all is supported.

We recommend the following interim reforms:

—reviewing youth, specialistand therapeutic courtsand
applying learnings across the court system;

—reviewing laws and guidelines for sentencing, the pre-trial
period (whetherincustody oronbail) and post-release
reintegration (parole), to ensure consistency with our
values and principles;

—strengthening and increasing access to alternative justice
processes. These changes will lead to a positive and fair
justice system which prevents further harm wherever
possible, restores mana where harm occurs, and ensures
thatallNew Zealanderswho come into contactwiththe
system are affected positively.
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“VICTIMS” AND “OFFENDERS”

During our public conversations, there were many discussions
aboutlanguage and how the language we use frames our thinking
abouttheseissues. We recognise the need fora new lexicon to
talk about a new kind of system that seeks to heal rather than
harm. For example, some terms commonly used in prisons

such as “muster” are dehumanising. The labels “victims” and
“offenders” are internalising and disempowering. They suggest
thatthese are always discrete categories and over-simplify the
complexsocialandstructuraldynamicsthatcanproduce harm
insociety. In their place, this report tends to use the descriptions
“peoplewho have beenharmed” and “peoplewho harm”.
Thisisnotabouttryingtominimise people’sexperiencesorto
“wash” ourlanguage orbe “soft” on crime. Anewlanguageis
nottorenderinvisible the substantial harm that violence and
otherformsof crime doestoindividualsand communities,
ratheritisan attemptto ensure better personal, social and policy
responsestoit. Thisisnot a newinitiative —internationally there
isworkbeingdoneinthisareawhichisstillbeingdebated.
Forexample, some working definitions for preferred terminology
can beseeninthe UN Multi-country Study on Men and Violence?®
and subsequent replications. They recognize that experiences
ofviolence do notdefine theindividual, butrather are part of
alargerself-identity, andindividualsare capable of change,
healing and development. Language change is part of a wider,
fundamental culture change that needs to occur and for which
we are all responsible, including media.



NOT

NO-ONE IS BORN TO OFFEND

Most peopleinNew Zealand prisons experienced violence when
they were children. Forsome, it was while they were in state care.
Many experienced physicalviolence,and asignificant proportion
- 53% of females and 15% of males — experienced sexual
violence.*Givenwhatwe know about the under-reporting of
sexual violence, these statistics can be seen as conservative.
Peoplewhoexperiencechildhoodtraumaoftengoonto
experience mentalhealth challenges,and-inthe absence of
more productive waystodealwiththeirhurt-turntoalcohol
orotherdrugs.Behaviouralandlearningdifficultiesare also
common, with poverty and educational exclusioncommon
factors.°Mostpeoplewhohave hadthese experiencesdo

not go on to offend. The responses to trauma are diverse and
environmental conditionsandintergenerationalfeaturescan
play asignificantrole in determining the outcome of childhood
trauma.Some,whoseliveshave been characterised byviolence,
drugs and alcohol, poverty, and myriad other risk factors, go on
to commit serious violent crimes; others respond to their very
limited life opportunities by turning to drug and property
offending.® Asolely punitive approach to justice treats
offending as if it is a rational choice that has been made in
isolation. A transformative justice approach considers and
addresses all of the experiencesthat have shaped the person
and created circumstancesin which offending was likely.
Itrequires people who offend to be accountable and take
responsibility fortheiractions, butitalsorecognisesand

resolves the hurt behind those actions.”

AR
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Why change isneeded

Over the past year Te Uepu Hapai i te Ora - the Safe and Effective
Justice Advisory Group has met, heard from and engaged with many
New Zealanders who have had lived experience of the justice system,
work in the system or are actively involved. We have spoken with
people who have been harmed by violence; people who have committed
crimes; people who work in courts, prisons, policing and social services;
people who are experts in criminal justice policy; and representatives
of Maori, Pacific, refugee and migrant, Rainbow, disability, youth,
and many other communities.®

We have found that the public haslittle confidenceinthe current
justice system. It is clearly failing to provide effective help for
thosewhoneedit,includingboththosewhoharmandwhoare
harmed, particularly those affected by family and sexualviolence,
and those who need support to address issues with mental
health, trauma and addiction. It dehumanises and re-victimises
people who are harmed; it fails to prevent offending or addressits
causes; and it marginalises and discriminates against the people
and communitieswho are mosthurtby crime andyviolence.

THE SYSTEM IS FAILING TO HELP THOSE WHO
AREHARMED. Peoplewhohave beenharmedsaythatthe
systemisnotprovidingwhattheyneed,isimpersonal, lacks
empathy and often adds to their trauma. Many people harmed
by crime feelunheard, misunderstood and revictimised.
83% of Victims Survey respondents say the criminal justice
systemis notsafe. Theylack support from the system towards
recoveryfromtraumaormeetingfinancial costsarisingfrom
criminal acts. The system doesnotrestore the manaofthose
seeking justice. The needs of tamariki and mokopuna are
neglected and they have no voice. We must not address harm
by compoundingit,asinmanycasesofchildrenbeingtaken
into care where they are further harmed.

THE SYSTEM IS FAILING TO STOP HARM AND
REOFFENDING. Aotearoa New Zealand’s high rates of violence
—particularly family and sexualviolence-are unacceptable and
the harm caused is immeasurable. We need a system that
effectivelyaddressesthisbydemandingaccountabilityand
transformativejustice. While NewZealandersareimprisoned
inincreasingnumbersandforlongerperiods,those whoharm
are notsufficientlysupportedtoaddressissueswithunresolved
trauma, mental health, drug and alcohol abuse, anti-social
attitudes, or issues such as poverty and educational
underachievement. Morethan 61% ofthoseimprisoned are
reconvicted within two years following theirrelease.®

THE SYSTEM IS FAILING MAORI. The number of M&oriin

the systemis a crisis, with disproportionate representation —
including as victims. 37% of Mdori were victims of crime in 2018.
This compares with a NZ average of 29%. We heard how the
enduring effects of colonisation disenfranchise and impoverish
Maoricommunities,and how Mdori experience worse outcomes
thanotherNewZealandersateverystage ofthejustice process.
The intergenerational effects on whanau, families and
communities is severe. The Waitangi Tribunal has highlighted

the Crown’s failure to live up to its Tiriti 0 Waitangi obligations
incriminaljustice.’’Evenwhen gains are made through changes
in policy or legislation, Maori do not benefit proportionately
from those gains.

THE SYSTEM IS RACIST. Racismis commonin New Zealand
society. Many people hold negative stereotypes of Mdori,
Pacificand other ethnic and cultural groups, and thisisreflected
inindividualactionsthatdiscriminate onthe basisofrace.

We heard numerous examples of institutional racial
discrimination in the justice system, particularly towards
Maoriand Pacific communities. Highratesof arrestand
imprisonment of Mdori reflect systematic discrimination
bothwithinjustice and the wider community. We also heard

from other ethnic groups of a system that harboured deep bias.

THE SYSTEM FAILS TO MEET DIVERSE NEEDS. Many
peoplefromMaori,Pacific,refugee and migrant,disabled and
LGBTQI+ communities told us that the justice system did not
meettheirneeds. Migrantand refugee communities of colour
have expressed their experience of cultural blindness and
lack of cultural competency within the system. For many,
proceedings are conducted in languages they did not
understand and according to rules that are alien to them.
What's more, there islittle or no attemptto explain this system
orprovideanynavigationthroughit. Somesaidthatpoliceand
othersdonotunderstandthe culturalbasisinwhich offending
occurred,orthe nature oftherelationships. Manyemphasised
theneedformore accessibilityand greaterlanguage and cultural
competence throughout the system. The expertise of those with
livedexperienceshouldbedrawnon-forexample, thesystem
should consultandlistentothe disabled community toensure
theirneedsare metproactively. More knowledge oftheneeds
of the Rainbow community also should be builtinto the system
processes, facilities and culture.

THE SYSTEM IS CONFUSING AND ALIENATING. We were
told that the formaljustice processes are often bewildering and
isolating. People who are harmed by criminal offending cannot
understandwhythesystemleftthem powerlessandvoiceless.
People involved in the system experience constant delays,
hard-to-navigate processes, difficulty accessing information,
frustration and re-traumatisation. Many feel the system
favours those with more resources or knowledge of how

the system works.

THE SYSTEM IS COSTLY. There is a huge financial cost with
incarceration-thisyear the Department of Corrections’ budget
is more than $1.4 billion.** Spending on law and order has
increasedmore quicklyinthelastdecadethanhealth,education
ormostothergovernmentservices.*?Fundingshould be spent
more effectively withincommunitiesto preventand address
harmincludingrecidivism. Yetthe financial costs ofthe current
criminal justice system are tiny in comparison with the social
costs and the huge loss of human potential.
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JUSTICE

TRANSFORMATIVE CHANGE IS URGENTLY NEEDED
As New Zealanders, we seek afundamental transformation of our
justice system, alongside transformation of our health and social
services, to address the underlying causes of criminal offending.
The system which people are demandingis one of transformative
justice—anapproachinwhichindividuals, families,community
and wider society share responsibility for preventing and
respondingtothe harmsthatoccur. Where the currentjustice
systemis essentially designed toidentify and punish offenders,
a transformative justice system is designed to support healing,
accountability and fairness, and to transform the social
conditions that allow offending to occur.®®

Consistently, the evidence supports this approach.
Transformative justice more effectively addresses the real and
root causes of offending, breaks intergenerational cycles of
violence, and creates higherlevels ofindividualand community
accountability.** Our recommendations aim to deliver that
system. Thiswillinvolve profound changetonotonly the system
and processes, butashiftinthe culture ofthejustice systemand
ourwidersociety. Tomake thatshift, we willneed to be very
clear about our new vision and underlying values.

VISION AND VALUES

Transformation will require strong shared values to bring much
needed clarity and direction. Here we set out values which, in our
view, can provide thatdirection. The conceptswe use originate in
te ao Mdori and have resonance for all New Zealanders.

They are values that emphasise the inherent worth of
all people and communities, the connections between us,
theimportance of maintaining and restoring balanceinall
relationships, and the importance of caring forand supporting
one another.

Ajustice system designed according to these values will
be one thatisgenuinely transformative, fairand equitable, and
willsupportaNew Zealand with muchstrongerindividuals,
familiesand communities; less violence and otherharm;
and effective restoration when harm occurs.

A transformative justice system will fundamentally
alterNewZealand’s currentjustice system. It will effectively
prevent and respond to harm; it will empower communities
andindividuals; anditwillbe characterised by accountability
and compassion.

P. 15
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VISION,VALUES

AND PRINCIPLES

TE AWHERO NUI — VISION
A justice system that treats all people with
humanity, dignity, respect and compassion;
recognises the mana inherent in all people
and communities; and enables the restoration
of that mana whenever it has been diminished.

NGA UARATANGA — VALUES
Mana
Hapaitia te mana tangata
Uphold people’s dignity

Manatangataisthe basichumanity,inherentdignityand
autonomy ofevery person.ltencompasses conceptsof

status and authority, particularly the authority to fulfilour
responsibilities to others and live our purpose. This value
speakstothe need to elevate and support basic humanityin
allaspectsofthejusticesystem.Recognising manaisconsistent
with internationalhumanrights principles. The criminaljustice
system should be desighed torecognise and enhance manafor
individualsand communities. Iltshould ensure thatallindividuals
and communities are treated withrespectand should empower
people to have control overtheir ownlives. Violence and other
forms of harm diminish the mana ofthose who are harmed
and those who cause harm. The justice system must support
restoration of mana for all concerned.

Whanaungatanga
Tuia te here tangata
Foster meaningful relationships

Whanaungatanga refers to the central importance of
relationships. It recognises that those relationships bind us
together,andthatouractionsinfluenceandareinfluenced by
others and by the broader social context. This value speaks
to the need to strengthen relationships and communities.
Inthe criminaljustice context, whanaungatangarequires that
the justice needs of individuals and communities are metin a
holisticway. Those who cause harm and those who are harmed
must be understood in the context of a network of relationships
if the criminal justice system is to deliver appropriate, safe and
effective responses toharm.

Haepapa
Me noho haepapa téna me téna
Be responsible and accountable

Haepapa reflects the importance of accountability and
responsibility. This is closely connected to the ideas of
reciprocity andstrivingforbalancethatareencompassed
withinthe concept of utu. Haepapa emphasises the need for
accountability and restoration, reflecting the need for fairness
and equity. Where harmhasoccurred, thisvalue drawsour
attention to the need torestore people and relationships and
todevelop effective mechanisms foraccountability. Itrequires
those who have caused harmtorecognise theimpact of their
actionsandtotakeresponsibility. ltalsodemandsresponses
thathealthosewho have been hurtandrectifydamagewithin
our communities.

Aroha
Arohaina te tangata
Exercise care, compassion and empathy

Arohaincorporates powerfulideasof compassion,love and
empathy.Thisvaluereflectsthe needforthejustice system

to be kind and compassionatein howitdealswith allwho come
into contactwithit. Thisvalue alsoremindsusthatwe allbenefit
from treating people withcompassionwhenharmhasoccurred.
Thisapproach cangreatly contribute toenhancing ourcollective
security through an emphasis on preventive justice, establishing
and maintaining the conditions for strong relationships and
communities now and into the future.



OUR PRINCIPLES FOR A TRANSFORMATIONAL
SYSTEM FOR AOTEAROA NEW ZEALAND ARE:

People whoare harmed are empowered
and supported

People who are harmed will be heard, understood and
supported torecover. They will have control over theirown
journeys, including a range of options such as restorative
justice, and choice overwhetherand how to engage with
thejustice system. They will have adequate supportto meet
their needs, including therapeutic and financial support,
and a support person to help them navigate the system.

Justice services for Maori are designed

and delivered in partnership with Maori
Maori and the Crown will share leadership of the justice
system under a Mana Orite (equal power) model. Tikanga Mdori
(Maorilaw and values) willtakeitsrightful place inthe justice
system. The Tiriti guarantee of tino rangatiratanga will be
honoured so Mdoricommunities can design and deliver
their own justice services.

The wellbeing of children, whanau
and families is prioritised
Children and parentswillbe supportedtolive full, flourishing

livesinwhichtheireconomic, social and cultural needs are met.

Any harmwill be addressed early and ina manner thatinvolves
widerfamilyandwhanauandtakesaccountofallrelevant
circumstances. Harm willnot be perpetuated by unwarranted
removal of children from their families.

People are supported to resolve trauma
and mental health challenges

Anyonewhoexperiencesviolence orothertraumawillbe
supported to recover and address issues that arise, including
associated mental health challenges, so they may goonto
live safe and healthylives. Early and appropriate intervention
will be prioritised to breakintergenerational cycles.

Violence and other harm is prevented

Priority willbe givento addressingrisk factorsassociated with
violent offendingincluding unresolved trauma, mental health
conditions, family and/orsexual violence, poverty, alcoholand
drug abuse (which willbe treated as a healthissue), and social
and cultural norms that support violence.

People who cause harm are held accountable

People who cause harm will be supported to take responsibility,
acknowledge the harm arising from their actions, address the
underlying causes, and work with others to ensure offending

is not repeated.

Criminal justice processes are fair,
equitable and transparent

Investigation, trial, reintegration and other processes will be
transparent,and appliedfairlyand equallytoall; willrecognise
the needs of diverse communities and will preserve human rights.
Innovationand continualimprovementwillbe encouraged.

Communities are resourced to look
after their own

Communitieswill be resourced to meet theireconomic and
social needs, and torespond effectively to criminal offending
by addressing underlying causes and social conditions.

People are habilitated in their communities

Most people being detained withinthejustice systemwillbe
located withintheircommunity close tofamilyand whdanau
support.Thefocuswillbe onenhancing manaforallinvolved
andonhabilitationforthose who harm. Assuch, communities
should determine where and how these centres are established,
as part of the broader community-led response to criminal
offending and social wellbeing.

Justice responses consider the whole person
and all needs

Anyone who comes into contact with the justice system will
have all relevant issues assessed and addressed, such as
health, mentalhealth,addiction,housing,education,income,
employment, disability, gender, cultural and other needs.

For those who offend, support will not wait for sentencing.
Agenciesresponding will consider the needs of everyone
involved, especially children and other family members.

Services are coordinated and accessible

Government sectors and non-government organisations will
partner and develop a coordinated wrap-around approach
to services to ensure that all needs are met, including those
of Maori, Pacific,migrantandrefugee, Rainbow communities,
and people with disabilities. Language support will be
available when needed, along with cultural understanding
and competency.

WHAT IS ACCOUNTABILITY?

One of the fundamental principles of transformative justice is
that people who cause harm must be accountable. Accountability
means ‘being responsible to yourself and those around you for
your choices and for the consequences of your choices’.*®
Thisincludes stopping harmful behaviour, acknowledging the
harmfulimpacts,agreeingnottorepeatit,apologisingand
committing to restoration where possible, and committing to
doworktounderstandtherootcausesofharmfulbehaviour

and engage in healing and transformation.®
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Delivering
transformative justice

New Zealand’s justice system has operated in much the same way -
with the same basic structures and legal principles - for almost
180 years. The main departments - police, courts and corrections

- have many thousands of employees, and together account for
about $5 billion of annual government spending.'’

Transformative change will not be simple. It will require:

INVESTMENT. Significant upfront investment will be
required to address risk factors associated with violence and
otheroffending, build up workforce and community capacity
andcapabillityto effectively preventandrespondtoharm,and
build community habilitation centres. In the long term, the social
and financial costs will fall as harm reduces. A mindset shiftis
needed:currentapproachestojusticefeed humaninstincts
forretribution and control, without effectively addressing the
causes of offending or the needs of the person whoisharmed.
Atransformative approach willrequire us to understand and
effectivelyrespondtothe needsofthosewhoareharmed
and those who harm. This will require a shift in culture and
mindsetamong peoplewhoworkinthe sector,among political
decision-makers who determine policy, in media who shape
public opinion, and in the public itself.

SHARED RESPONSIBILITY. A transformative justice
approach recognises the broader economic, cultural and
social contextin which harm occurs, including social norms,
economicandsocialdisparities,unmetmental health needs,
andattitudestoalcoholand otherdrugs. Addressingthese
issuesis ashared responsibility forindividuals, families,
iwiandhapU,communities,and allgovernmentagencies
that influence justiceoutcomes.

TRANSFER OF POWER. Traditional New Zealand approaches
tocriminaljustice havereserved powerfor,andbuiltcapacity
within, the governmentsector. While centralgovernmenthas
an important role to play, others must also be empowered.
The transformative justice system we propose empowers
communities and Mdori to address justice and social issues
and re-empowers people who are harmed.

NEW ZEALANDERS HAVE DELIVERED US A CLEAR
MESSAGE we cannot continue with the same approaches
and expect different outcomes. We cannot afford to create
yet another generation of harm.

To create the conditions for sustainable change,
everyone hasaparttoplay. Governmentagencies—justice,
health, education, housing and others — must set aside current
siloed approaches and share responsibility and accountability
for betterjustice outcomes. Media and social commentators
needtofind new, more effective ways oftalkingaboutcrimethat
do not perpetuate easy stereotypes of powerless victims and
sub-human offenders. Families and communities need to step
up, with support, to call out harm from family and sexual violence.
Aotearoa New Zealand’s political leaders need to take up the
challenge to work together in the best interests of the broader
community and develop cross-party parliamentary accords
for genuine, transformative change.



These 12 recommendations set
a direction for transformational change
in Aotearoa New Zealand’s justice system.
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Recommendation
01

WE RECOMMEND

The establishment of a
cross-party parliamentary accord
for transformative justice.

Transforming New Zealand’s justice system is a major
undertaking. Itrequiresreshaping Aotearoa New Zealand’s
court and prison systems, sharing responsibility with
communities,realigningandreprioritisingdelivery ofsocial
services,andsignificantculturechangethroughoutthe
justice sector.

“Successive governments of different
political orientations havesupported
a progressively retributive rather than
a restorative approach...”

Professor Sir Peter Gluckman,
INAUGURAL CHIEF SCIENCE ADVISOR

This is a highly ambitious programme which will vastly
improvejustice outcomesforallNewZealanders. Delivering
such a programme will require long-term commitment by
successive governments. It will demand a nationwide
commitmentby all political partiesin Parliamentto aworld-
leading justice system that addresses causes of criminal
offending, deliversaccountability, and restoresmana for those
affected.Itwillrequire partiestostop exploitingtherealharm
that criminal offending doesforshort-term political gain.

MEDIA INFLUENCE ON POLITICAL DEBATE
Mediacoverage canhavesignificantimpactson publicattitudes
to crime, and in turn on political responses. Sensationalised
coverage ofmurdersand otherhigh-profile crimes, often with
little regard to victims and survivors, can perpetuate stereotypes
andincrease fear of crime, aswell asre-traumatise victims,
their families and whanau. Politicians and public servants
sometimesrespond with legislative or policy changes that may
addressimmediate risks but also create further harm.*®

One example is the Department of Corrections’ ban on
temporary release and release to work applications for prisoners
followingthe high-profile escape of murdererPhilipJohn Smith
in2014-abanwhichthe High Courtsubsequently declared
unlawful.**The Media Working Group Projectwas established
inconjunctionwithTeUepuin2018inanattempttoaddress
issues arising from media coverage of high profile crimes.
This independent group is establishing best practice guidelines
forcrimereportingandadatabaseforjournalistsandwelook
forward to seeing the impact.

Political accord

We would expect such an accord to incorporate a shared
commitment to:
—adoptthe vision, values and principles of transformative
justiceina New Zealand context (see pages 14 to 17);
—implement this report’s recommendations, which set
a broad direction for transformative change;
—adopttargets forreduction in crime and victimisation
(including specific targets for Maori); and
—provide forongoingmonitoring andreviewto ensure that
recommendations are implemented and objectives are met.

A cross-party accord would provide clarity of direction for
thejustice sectorandrelatedsocialservices;itwouldsupport
long-term planning and evidence-based policy-making;itwould
providesufficientflexibilityforgovernmentstorespondtonew
circumstanceswhile maintainingaclearcourse; anditwould
support the transition to a transformed justice system that
prioritises restoration and addressing causes of harm.

We callon all political partiesin Parliamenttojoin thisaccord.



SHARED

“Mokopunatanga.
Leave no-one behind. Work together so
all children in New Zealand will florish,
now and for the generations to come.”

KAITAIA

COMMITMENT
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[IKANGA

“Dig deep into our
tikanga to serve all.
Be brave.”

PORIRUA

VALUES




Recommendation
02

By Maori for Maori

WE RECOMMEND

That the Government:

— establish a Mana Orite (equal power) governance model
under which Maori and Crown agencies share in justice sector
decision-making, as recommended by India Tonu Nei;*

— transfer power and resources to Maori communities so they
can design and develop Maori-led responses to offending,
and to tamariki and whanau wellbeing;

— make tikanga Maori and te ao Maori valuescentral
to the operation of the justice system.

If our justice system is to be transformative, it must be
transformative for Mdori. Transformative change will require
significant transfer of power and decision-making from the
Crownto Mdori at national,regionaland community levels.
ItwillalsorequirerecognitionoftikangaMdorivaluesinthe
operation of the justice and wider social systems.

In our hui throughout the country, we constantly heard
of the harm done to Mdori children, families and whanau by
the criminal justice system. Mdori told us that the system was
‘a blunttool of colonisation’ which suppressed and marginalised
Maorilaws and valueswhileimposingthose of PGkehd; that
institutional, structural and personal racism contributed to
Maoriover-representationinthe system, tearingapartMaori
families and whanau, and creating damaging stereotypes of
Maori as offenders; and thatjustice and child welfare agencies
excluded familiesand whanau from decision-making, denying
them opportunities to address harm and ensure accountability
withintheircommunities. Peoplesaidtheywantedthejustice
system held to account for the harmit did.

“Maori have the solutions but

weneedthespacetoself-determine.”
NORTHLAND

IF THESE WOUNDS ARE TO HEAL, WE WERE TOLD:
— Maorimustshareinjusticesectordecision-makingasan
equal partner alongside the Crown;
— Mdaori communities must be able to determine their own
responses to hara (transgressions) among their people; and
— Maorivaluesandtikangamustbecome centralelementsof
the way justice operatesin Aotearoa New Zealand.
Weendorsethese calls.Theyreflectthe fundamentalrights of
Maoricommunitiestotinorangatiratangaasguaranteed under
Te Tiriti o Waitangi. They are also necessary if Mdori over-
representationin thejustice systemisto be addressed.
Currentapproachesclearlyhavenotworked.Evenas
offendingratesdecline,? Mdoriremain disproportionately
harmed by criminal offending®?and by the justice system.

The Tiriti guarantee of tino rangatiratanga includes a
rightof MGoricommunitiesto authority overtheirown affairs
andinaccordancewithtikanga.Thisisthe defaultposition.
Where Mdorirightsandinterestsoverlapwith others, asthey
inevitably doinrespect of justice, Mdori and the Crown must
negotiate mutually acceptable solutions.?®

The July 2019 report India Tonu Nei?* provides more
detailed guidance and recommendations on the design of
a Crown-Maori partnership for transformative justice.

That report calls for decolonisation of the justice system through
power-sharing, Mdori-led responses to offending, prioritisation
of tamariki wellbeing and development, and replacement of
current prison structures with community-based responses to,

and accountabilityfor, offending.

Ourrecommendationssupportthe Mana Orite partnership,
service delivery, and workforce capability recommendations
inindiaTonuNei. We alsosupportthatreport’s callsformore
history and treaty-based education; constitutional, legislative
and policy reform to entrench Te Tiriti 0 Waitangi; and review
and redesign of justice institutions to incorporate kaupapa
Maori values.

For nearly 180 years the Crown has asserted power over
Maoricommunities,imposing laws and legalinstitutions while
sweeping aside Mdorisystems oflaw and social control.
Thelegacy ofcolonisationisone ofenormousharm.Ifthe
countriesleaders are sincere about betterjustice outcomes
for Mdori, the work of decolonisation must begin.
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Recommendation Invest in
03 transformation




35% growth in government spending on law and order between 2010 and 2018.

Source: The Treasury Fiscal Time Series Historical Indicators 1972-2018.
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Recommendation Invest in
03 transformation

WE RECOMMEND

That the Government prioritise
investment in community-led
transformative justice.

The move from a punishment-centred justice system to a victim UPFRONT INVESTMENT WILL BE NEEDED TO:

centered rehabilitative and restorative system will require a —addressunmetsocialwellbeing needsforeveryone
significant shift in funding priorities. The Government is in contactwith the justice system;

spending more than $4 billion annually on law and order,® — build new community infrastructure including
much ofit onidentifying, prosecuting and punishing offenders. habilitation centres (see Recommendation 11);and
Since2010law and orderspending has grown by morethan — buildcommunity capacity and capabilitytodeliver
30% —fasterthan health, education and most other areas of justice and other social services.

governmentspending.ZDepartmentof Correctionsoperational
spending grew by 40%;% largely due to policies that have
increased imprisonment.?®

“Resources for prevention will save

or prevent incarceration.”
WELLINGTON

A transformative justice system will prioritise spending that
supports restoration and rehabilitation, and addresses risk
factors associated with criminal offending such as poverty and
social deprivation, inadequate housing and homelessness,
attitudes towards abuse and violence, educational
underperformance and exclusion, substance abuse, and
unmet mental health needs.? It will also involve a transition
towards community-based, holistic responses to crime,

andmore comprehensivesupportforpeoplewhocomeinto
contact with the justice system.

According to areport from the Office of the Prime Minister’s
ChiefScience Advisorthereis ‘strongscientificevidence’ that
‘crime prevention, earlyintervention...and asmarterapproach
to rehabilitation” are more cost-effective than imprisonment.*
Other national research has found benefits from increased
spending on drug education and health interventions would
significantly outweigh costs.®!

Inthe near term, significantinvestmentwillbe needed
to build up a transformative justice system while also
sustaining the existing system.



FIG. 01 — NEW ZEALAND SPENDS FAR MORE ON IMPRISONMENT THAN ON ANY OTHER PART OF THE JUSTICE SYSTEM
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Recommendation

04

WE RECOMMEND

That the Government:

— adopt a common vision and common values,
statutory purposes and governance for the whole
justice sector and align justice statutesaccordingly;

— improve coordination and information sharing
among government agencies; and

— implementwhole of governmentresponsibility
for justice sector outcomes.

Transformative justice requires a whole-of-government
response, in which agencies collaborate effectively to
address causes of offending, and tosupportaccountability
and restoration.

People told us that government services are
fragmented and siloed. Some said they had to tell their story
tomanydifferentagenciesand people.Importantservicesare
notcoordinated,leading toduplication, conflictsand gapsin
provision. Different parts of the justice system have different
information, leading to decisions that are confusing and
inconsistent. The impacts are particularly traumatic for
peoplewhohave already been harmed by other offending.

Asilo mentality also meansthat governmentagencies are
notheldresponsible for criminaljustice outcomesarising from
their areas of responsibility. For example, unmet needsin mental
health,education, housing andincome supportare associated
with greater risk of criminal offending,*?yet the relevant
agenciesdo notsee justice as part of their core business.

Implementing the approaches discussed in
Recommendation 6 will significantlyimprove coordination
ofservicesata community level, but other changes are also
needed at central government level.

Whole of government

In our view, all justice sector agencies should be required to
committoasharedvisionand commongovernancestructure.
The Mana Orite model discussed in Recommendation 2 can
provide a foundation forsuch an approach. Alljustice sector
statutes should be reviewed to ensure alignment with our
vision, values and principles. There should be a focus on
statutory purposes, ensuring that decision-makers at all
levels prioritise restorative approaches. Required service
outcomes should also be aligned. These changes should be
supported by a culture and behaviour change programme,
clear strategic direction, and clear accountability and
monitoring processes including general and Mdaori-specific
targets for restoration and habilitation.

Atotal overhaul should be made ininformationsharing
across police, courts, justice and social services to improve
communication, manage risk, and ensure all relevant child
and family needs are met. We have not dealtwith the very
real privacy issues that information sharing can raise.
Consideration mustbe giventothe quality andintegrity of
information shared, as well as ensuring that the notion of
Indigenous Data Sovereignty is upheld so the benefits of
information sharing are reflected in positive Mdori outcomes.
The focusshould be ontechnology, data collectionand use,
aswellasresearchtechniquesdesignedtodrive continual
improvement in the system as a whole. All agencies that
contribute tojustice outcomes, including health, education,
housing, social security and child welfare, must be responsible
for criminal justice outcomes arising from their work.



COMMON

“People first.
Collaboration - Real Power Sharing.”

ARANUI

VISION
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Recommendation
05

Protect survivors and others
from further harm

People who are harmed

Support survivors to meet their
physical, emotional, psychological,
economic and cultural needs



Offer survivors choices about
how to pursue justice

AUTON OMY

Allow survivors to
exercise autonomy



Recommendation People who are harmed

05

WE RECOMMEND

— everyone who is harmed by criminal offending has access to an
independent person who can guide and advocate for them during their
contact with the justice system and other services for as long as needed

— support for people who are harmed should be strengthened with better
access to a wider range of therapeutic services, and more financial
support for victims, families and whanau

— victims’ rights be strengthened, including rights to have input into
criminal justice decisions and rights to privacy. We also recommend
streamlining protection order and name suppression processes,
changes to courtroom layout, and review of reparations.

Violence and other offending causeimmense harm,including People told us that current justice procedures alienate and

physical injury, emotional and psychological trauma, and re-traumatise them (see Recommendation 12). People told us
financialharm.Many people-especiallywomenand children— that support services are inadequate. Current support systems
endurerepeatedorongoingviolation,abuse orotherharm, include victim support services; treatment (through health and

and live with the effects for the rest of their lives. Such eventsrob ~ ACC) for physical injury, sexual abuse and emotional and

36

them of manaand cansetsome children on atrajectory towards
offending. Some who are harmed do not survive, and their
familiesandloved ones are leftwith an enduring legacy of grief.

A HUMANE SYSTEM WOULD RESTORE THE

MANA OF THOSE WHO SURVIVE. IT WOULD:

— protect them and others from further harm;

—support them to meet their physical, emotional,
psychological, economic and cultural needs;and

— offerthem choicesabouthowto pursuejustice and
exercise autonomy.

psychological trauma,; limited financial compensation (if any);
and a limited victim advisory service at courts.

Peoplewhohadbeenharmedraisedsignificantconcerns
regarding all these services. We heard that victim support
services rely heavily on volunteers and are limited in what they
can offer. They may offeremotionalsupportand advice butare
notregardedaseffective advocateswhendealingwithpolice,
courts, health, ACC and other services. Court-based victim
advisors are seen as part of the court system, and therefore
unabletoofferindependentadvice,supportand advocacy.
Therange ofchoiceislimitedand doesnotmeetthespecific
needsofMaori, Pacific,migrantandrefugee,Rainbowand
disabled communities. Many services are available only during
criminalinvestigationsand trials, while therestorationjourney
needsto begin earlierand may take muchlonger.

79% No

Source: Strengthening the Criminal Justice System for Victims Survey 2018.

FIG. 02 — DO VICTIMS HAVE ENOUGH INFORMATION OR SUPPORT THROUGHOUT THE CRIMINAL JUSTICE PROCESS?




A SINGLE POINT OF CONTACT. People who are harmed by

violentorotherseriouscrime are entitled to effectivesupport

andadvocacythroughouttheirentirerestorationjourney.

They should have a single point of contact who is:

—responsible onlytothemandindependentofany
government agency;

— available foraslongasneeded,irrespective of when criminal
proceedings end;

— able to coordinate all services required to meet their needs,
including security, health and therapeutic services, housing
and income support, and justice services;

— able to support their decision-making with respect to justice
options, including safe disclosure of offending;

—abletoactasanindependentadvocate on their behalf;

— competentto meetthe specific cultural orotherneeds ofthe
person they are supporting, including the needs of Mdori,
Pacific and other ethnicities and cultures, migrant and
refugee communities, LGBTQI+ communities and
disabled communities;

— sufficiently experienced and trained to fulfil these functions -
thisincludestrauma-informed and paralegaltraining.

Supportofthisnatureshould be available to all people affected
by violence orserious crime, including those who are harmed,
those who have harmed, and also their children and families.
In many communities, non-government organisations will be
best placed to offer this type of support. Independent victim
advocates,iwiorhapu organisations,or Whanau Ora navigators
may also be able to fulfil thisrole. In particular, there needsto be
more competent support for immigrant women who may not
speak English and are vulnerable to coercion from within

their community.

ADEQUACY AND RANGE OF SUPPORT SERVICES. Anyone
who comesintocontactwiththe criminaljustice systemshould
have their needs assessed at the earliest opportunity. Those who
are harmed by offending may have arange of needs,including
immediate need forsomewhere tolive where they willbe cared
for and kept safe. For children who are harmed, early and
intensive support is essential,® as is support from family,
whdanau and the wider community. Restoration may involve
physicalrecoveryfrominjuries; therapeutic, cultural orspiritual
support to heal emotional and psychological harm; and
economicsupporttomeetimmediate needsand compensate
for harm caused.

Weweretold thatthatawiderrange oftherapeutic
serviceswasneeded, andthataccessmustbeincreased.
Forpeople harmedbysexualviolence, the numberof
ACC-fundedcounsellingand psychologicalsessionsis
insufficient and eligibility criteria denies services to people
in significant need, including those with post-traumatic stress
disorder. Services must meet the needs of Mdori, Pacific, refugee
andmigrant,LGBTQI+communitiesand peoplewithdisabilities.
A recent report highlighted the limited therapeutic options
available for children and otherswho had experienced violence
and noted that barriers particularly affected people on low
incomeswho could not afford private treatment.3

/770

of victims in a 2018 survey
disagreed or strongly disagreed
that victims’ views, concerns and
needs are listened to throughout
the justice process.”

Aswellasemotional and psychological harm, criminal offending
imposeseconomic costsonthe peoplewhoareharmed.They
include direct economic costs from burglary and property
offending, hardship,lostopportunitiesfromtime offworkdueto
injury and court processes, health and treatment costs, and legal
costs. It is not uncommon for people who experience serious
violence, andforfamiliesof peoplewhoare murdered, tolose
theirhomesduetothese costs. Currentlevelsoffinancialsupport
andcompensationare grosslyinadequate and mustbereviewed,
including ACCandlegalaid.Theseinclude supportforpeople
attending trials and for the costs of funerals, childcare, treatment,
counselling and protection orders. Eligibility should be extended
toinclude children, families,and whanau of the victim.

“Source: Strengthening the Criminal Justice System for Victims Survey 2018.

CHANGES TO JUSTICE PROCESSES. Many people harmed
by criminal offending said they felt disempowered and
re-traumatised by investigation and trial processes. They raised
concernsaboutthe adversarial system and aboutaggressive or
inappropriate questioning during cross-examination. They told
usthattheirvoices are not heard - police, lawyers and judges
make decisions without theirinput and treat them as witnesses
tocrimesagainstthem.InRecommendation12weadvocatefor
afundamental review and redesign of criminal justice
processesto ensure fairer, more compassionate and more
equitable treatment for people who have been harmed by
criminal offending.

In addition, we recommend the following:

—STRENGTHEN RIGHTS TO BE INFORMED. Rightsto be
informed and have inputinto criminal justice processes should
bestrengthened and consistentacrossthejustice and health
systems.Thosewho have beenharmedshould haveinputinto
key decisions including whether to prosecute, accept plea
arrangements,grantbailand parole,and pursuerestorative
andalternativejustice processes, whichshould be available
at any time. Victim Impact Statements should not be edited
unlessthereisa compelling reason. Those harmed should have
the same rights to be kept informed and have input into key
decisions, regardless of whether the person who harmed
themistreated inthe mental health system orthe criminal
justice system.

— REDESIGN COURTROOMS. Courtrooms should be
redesigned to create ‘safe’ spaces for those harmed which
protect them from contact with defendants. Courtroom support
should be strengthenedfor children, peoplewho do notspeak
English and people with disabilities.

—REDUCE COSTS FOR VICTIMS. Justice processes affecting
those harmedshould bestreamlined and costsreduced.
Protection order applications should be free, as should
applications toliftautomatic name suppression. Asingle victim
notification register should replace separate Police, Corrections
andHealthregisters. Rightsshould be consistentforallvictims
of crime.

—REVIEW REPARATION SYSTEM. The reparation system
forserious crime should be reviewed to consider early payment
to victims.

—PROTECT VICTIM PRIVACY. Victims of crime (and families)
should have their privacy protected. Currently,
media can publish names, photographs, information from
social media accounts and other personal details without
consent, exceptwhere subject to suppression orders.

This can be disempowering and traumatic.

—MONITOR COURT PROCEDURE CHANGES. Changesto
courtproceduresannouncedinJuly 2019should be monitored
andreviewed afterimplementationto determine whether
they are ensuring fairness and safety forthose harmed by
sexual violence.3®
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RESTORE

“Through accountability,
through understanding,
through action. Restore people
to their valued space.”

JUSTICE SUMMIT

MANA




Recommendation Communities

06

WE RECOMMEND

That the Government transfer resources and
decision-making powers to communities so they
can develop and deliver services that meet justice
and social wellbeing needs for everyone who comes
into contact with the justice system.

Implementing a new justice system will require change in design
and delivery of justice and social services. The current criminal
justice system is designed to identify, prosecute and punish
offenders. Most people who come into contact with the system
have unmetneeds,**whichare addressedinafragmented and
inconsistent manner, if at all.

A transformative system must address
causes of offending, ensure accountability
and restore mana for all affected by
offending. This will require a holistic
approach, in which anyone who comes into
contact with the system has their needs
assessed and addressed at the earliest
opportunity, as do any affected children,
family and whanau. Health, housing,
income support, mental health and
trauma recovery, and justice needs must
all be considered whererelevant.

Communities told us they want to develop their own solutions,
both for criminal offending and for broader social wellbeing.
People want communities to be alongside police and other
agencies in initial responses to offending so they can ensure
thatindividual, child,familyandwhdnauneedsare addressed.
Some want expansion of community-based alternative justice
processes such as Te Pae Oranga iwi community panels.®”
Many said that communities should be empowered to design
social services that support families and individuals to be safe
and to flourish, and thereby reduce risks of criminal offending.

These sentiments were amplified among Mdori and Pacific
peoples,and organisationsworkingwith people who are harmed
by offending. The disabled community also spoke strongly of the
needtobe adequatelyresourced andrecognised as experts of
their own condition in the response to their specific needs in all
sectors of the justice system. Refugee and migrant communities
called forrecognition of the complexity of the issues they face,
including cultural and social dimensions. Their expertise in
developing solutions that are culturally adaptive to living in
Aotearoa New Zealand must be acknowledged.

Consistently we were told that communities better understand
the contexts in which offending occurs, and that people from
withincommunitiesare better placed thangovernmentagencies
to develop and lead effective responses. We repeatedly heard
that responses must address allimpacts of offending on children,
families, whanau and the wider community, and thatservices
must be available and accessible, especiallyin communities that
are disadvantaged or isolated.

In our view, community-led, holistic, family and
child-centred approachesshould become the norm forjustice
and socialservices. Whanau Ora provides an effective model
fortransfer of power to communities, which—asrecommended
inthe 2019 Whanau Ora Review-could be expanded toawider
range of communities, enabling them to addressjustice and other
needs.®We have also beenimpressed by the Ruapehu Whanau
Transformation Plan as a community-led initiative that addresses
offending and wellbeing,* and the collaborative Integrated Safety
Response pilots have been associated with significant reductions
in family violence.*°People from Ngati Whatua told us that iwi-led
informal responses had significantly reduced criminal offending
—ranging from noise complaints to domestic violence —
in recentyears.

The Productivity Commission,**the Governmentinquiry
into Mental Health and Addiction He Ara Oranga (2018),?and Te
PuniKokiri's review of Whanau OraTipu Mdatoro ke te Ao*?
all supported transition away from Government ‘deciding for’
and ‘doing for’* communities, towards community-led, holistic
services, as did the recent Hui Mdori report India Tonu Nei.*
Some people we spoke with — particularly from rural areas
—wanted a ‘onestopshop’ approachinwhichserviceswere
locatedtogetherforease ofaccess. The MentalHealth
Inquiry suggested a similarapproach based on community
wellbeing ‘hubs’ .46

“Please fund us to deliver

community solutions”
A PROVINCIAL WOMEN’S REFUGE

Forcommunity-led approachestoreachtheirpotential,

the Governmentwillhave to fundamentally reshapeits
approach to community service contracting, resourcing and
accountability. Resources and decision-making authority must
be handed to communities and community organisations,
who will then be trusted and supported to design and deliver
responses relevant to their needs. Groups and organisations
thatreceivefundingshould beaccountabletothe communities
they serve. We note that current funding models are not
conducive to collaboration, innovation and long-term
solutions. Investment will be required to build community
capacity and capability.

P. 39



Recommendation
07

Children, families
and whanau

WE RECOMMEND

That together we address poverty and social
deprivation, increase support for parents and
families, and challenge attitudes andbehaviour
that support family violence.

Much harm occurs within families or between intimate partners,
and most of that offending never comesto the attention of the
formaljustice system.*”While thereisnosingle cause of family
andintimate partnerviolence, there are knownrisk factors.
Children who grow up with violence, abuse or neglect are
considerably more likely to go on to harm others or be harmed,
especiallyifthattreatmentispersistentenoughforthe childto
seeitasnormal. Otherrelatedriskfactorsinclude povertyand
socialdeprivation, poorfamily and parentalattachment, violent
oranti-social attitudesand beliefs, culturally endorsed forms
of abuse, educational exclusion or underperformance, mental
health challenges, and misuse of alcohol and drugs.*

By addressing these issues, harm can be reduced,
intergenerational cyclesofviolence and abuse canbe broken,
and children, parents and families can be supported to flourish
and live to their full potential. If we are serious about addressing
offending, we must start with children and families.
Earlyinterventioniskey. Weregard these as prioritiesfor all
ofgovernment,andindeedforallof AotearoaNewZealand.

83 7

of people starting a prison
sentence before the age of 20
had prior CYF involvement."

ADDRESS POVERTY AND SOCIAL DEPRIVATION
Childrenwhogrowup experiencing poverty,violenceandsocial
deprivation are more likely to: be mistreated and experience
behavioural problems; experience mental health challenges;
be excluded from school; turn to alcohol and drugs; and, as
theygetolder,tooffend and be offended against.“Forpeople
who experience violence or other offending, poverty and
accessibilityissueslimitopportunities to find places of safety
or gethelp whenitis needed. Those who commit crimes are
frequently unable to find work after completing sentences
and become trapped in cycles of welfare dependency

and imprisonment.

Government policy settings have significant potential to
lift families out of poverty. The Welfare Expert Advisory Group
(2018) report Whakamana Tangata®® recommended increases in
benefitlevels and social housing investment, noting that such
increasescouldbe expectedtoreduce criminaloffending.
The Tax Working Group (2018)% recommended tax threshold
and benefit adjustments aimed at alleviating poverty.

The Government’sinaugural Chief Science Advisor has
noted evidence thatfamily violence declines afterincreases
inminimumwage rates.*?Housing, health care,educationand
trainingandothergovernmentservicesallhavevitalrolesto
play inlifting families out of poverty, as does the business
sectorby providingemploymentatalivingwageandinnovative
pathways to employment programmes.

“Source: Ministry of Social Development Centre for Social Research and Evaluation,
Crossover between child protection and youth justice, and transition to the adult system, 2010.

of prisoners
have literacy or
numeracy below
NCEA level one.t

INCREASE SUPPORT FOR PARENTS AND FAMILIES
Parentingis challenging, and those challenges are magnified
for parents who have grown up with trauma or are stressed by
poverty, mental health oraddiction challenges, lack of family
support,andotherriskfactors.Increasingsupportforparents
—especiallythosewhoarestruggling—canreducefamilyand
relationship stress and help to prevent or break cycles of harm.
There is significant evidence that home-based services
canreducetheincidence of childabuse and neglect,aswell
asstrengthen parent-child bonding and wellbeing.*®
The most effective interventions last for at least two years
andtakeaholisticapproachaimedataddressing healthand
social wellbeing for the whole family. Evidence-based
programmes to support parenting skills are important,
especially for parents who experienced violence or other
offending as children. High-quality, accessible and affordable
earlychildhood careand educationalsoimprovewellbeing for
children from homes where offending risk factors are present.
Anational huiheldinRotoruain April 2019 acknowledged
the importance of understanding that the justice pipeline starts
atbirth. Participantssaidthatanyapproachtoreformingthe
justice system must ensure the impact of Oranga Tamariki and
the Family Courtisunderstood, asmostofthose who enterthe
courts or prisons have had previous interactions with these
agencies. According to the report from that hui, taking tamariki
and mokopuna away from families and whanau often
compounds harm.%*

“If we are to create change in the justice
system as a whole, we must create change
for ... children and young people.”

YOUTH LAW AOTEAROA SUBMISSION

CHALLENGE ATTITUDES THAT SUPPORT FAMILY
VIOLENCE. Social attitudes influence individual behaviour,
and violentsocial attitudessupport violentactions. Male violence
against women and children reflects underlying social and
cultural attitudes about gender, sexuality, privilege and power.
Forexample, the term ‘rape culture’ refers to social attitudes

that minimise orjustify rape and other sexual violence.
Attitudes thatreinforce genderinequality and disempowerment
of women also contribute to violence, according to the World
Health Organisation.®*We heard from some migrant communities
aboutforced marriage,dowryabuse andhonour-basedviolence
against women, and we also heard of religious institutions
endorsing patriarchal attitudes that manifest in oppression
towards women. Such attitudes are not confined to migrant
orminoritygroups. We mustallworktowardschangingour
culture and attitudes which enable family violence.

1 Source: Department of Corrections, Investing in prison education, 2017.



FIG. 03 — CHILDREN AND YOUNG PEOPLE IN ORANGA TAMARIKI CARE AND PROTECTION

Source: Oranga Tamariki Quarterly Report, March 2019.
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FIG. 04 — MAORI ARE OVER-REPRESENTED IN PRISON
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Fig. 04 Source: NZ Police, Department of Corrections and Statistics NZ.
Fig. 05 Source: NZ Police Recorded Crime Offender Statistics policedata.nz; Stats NZ National ethnic population projections 30 June 2018.




Recommendation
08

WE RECOMMEND

Racism

That racism be challenged within the justice system

and throughout our society, with more diverse
recruitment and more effective training in the
justice system, as well as school programmes,

media campaigns and law changes.

Racism is endemic throughout our society. Racism can manifest
inovertactsofracialviolence and abuse;inracistattitudes
such as prejudice, stereotyping and profiling in beliefs that
westernwaysofdoingthingsare ‘normal’ or ‘superior’ tothose
of other cultures, and that othersshould assimilate oradapt;
andininstitutionalandsystemicracism,inwhichorganisations
andsocialsystemssystematically discriminate againstsome
ethnicities orcultures.

Inourengagementswe heardmuch aboutracisminall
these forms. Mdori told us of the ongoing impacts of colonisation,
inwhich Mdori systems of law and governmentwere supplanted,
and the Mdori land base was systematically fransferred into
Pakeha hands, leaving Mdori communities with a legacy of
disillusionment and impoverishment. Many saw the justice
systemasatoolofcolonisation,whichoperatedaccordingto
Anglocentric culturalideaswhile systematically discriminating
against and subjugating Maori.

“...we are automatically presumed
guilty by association or we are questioned
without cause. This sort of policing and

racial profiling needs to stop.”
WELLINGTON

Many people -Madori, Pacific, members of ethnic communities,
new migrants and refugees—described personal experiences
of racial discrimination and profiling (whether conscious or
unconscious) within the justice system. We heard from leaders
of Pacific communities who said that racism was common in
justice, including stereotyping such as when juries ‘see a
brown face and make theirown conclusions’.**While Pakeha
New Zealanders are largely shielded from such experiences,
they are commonplace for people of colour, for whom they
fundamentally undermine trustin the justice system.

The effects of negative racial stereotyping and profiling
are felt in justice outcomes, such as the disproportionate
representation of Mdoriin prison. Mdoriare 5.7 times more
likely than other New Zealanders to have contactwith Police.”
From thatinitial contact, the problem compounds. Maori are
morelikelytohave beenhandcuffed orpeppersprayed, more
likely to be arrested, convicted, sentenced, andimprisoned.%®
The cumulative effectis the oft-quoted figure that M&ori make up
16% ofthe national population and 51% of the prison population.®
Mdaorialsoexperiencehighratesofcompulsorytreatmentand
seclusion within the mental health system.®°

MAORI ARE OVER-REPRESENTED AT EVERY STAGE

IN THE CRIMINAL JUSTICE SYSTEM

In2018 Maoriwere 38% of people proceeded against by police, 42% of adults
convicted and 57% of adults sentenced to prison. Onein five Maorimen born
in 1981 has spent time in prison, compared with one in 12 of allmen bornin
1981. Of peopleinyouthjustice custody 67% are Mdori. Another 13% identify
as Maori and Pacific, and 7% as Pacific.

People also spoke of the justice system’s cultural blindness
and bias. The system s constructed according to Anglocentric
ideasoflawandjustice and many people withinit, wewere
told, are blind to non-western cultures. Forexample, those
deliveringjustice in New Zealand are often not aware that within
Asian, African and Middle Eastern communities the practices of
underage marriage, forced marriage, dowry abuse, andso-called
“honour-based’violencearecommonand culturallyendorsed.
All those engaged in delivering justice must have cultural
competency through better education and awareness.

Racism not only causes unfair justice and social
outcomesbutisadirectcause ofviolence.The massacrein
the Christchurchmosquesare anextreme andtragic example.
Here, members of areligious community were directly targeted
as a collective group by lethal racist violence. Much more
common are everyday actsof abuse and aggression towards
members of migrant and refugee communities, whichleave
them feeling unsafe.

Other groups also suffer from cultural bias and
discrimination. Disabled persons experience many forms of
discriminationintheireverydaylivesinhousing, employment
and other social areas and have poorer social and health
outcomesthananyothergroupinNewZealand. Significant
numbers of imprisoned people live with disability. Negative
social attitudesalso enable violence and discrimination against
membersofthe Rainbowcommunity (LGBTQI+)and against
cultural, ethnic, religious and other minorities. Promotion of
allkindsofequalityisanessentialpartofstoppingviolence
in oursociety.

Racism and discrimination must be challenged, both
within the justice system and throughout society. Within the
justice system, responses must include more diverse
recruitment and more effective training which challenges
deeply held unconsciousracism and bias. School programmes,
mediacampaignsandlawchangescanallhelpaddressviolent
social normsin wider society.
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Recommendation

09

WE RECOMMEND

That the Government address access to culturally

Mental health and trauma

informed trauma recovery and mental health services,
and adopt trauma-informed approaches throughout
the justice system, including in all training, policies

and practices.

He Ara Oranga, the 2018 report of the GovernmentInquiry into
Mental Health and Addiction Services,** has comprehensively
described the myriad gaps in New Zealand’s mental health
services. Accordingtothatreport, many commonmentalhealth
and addiction challenges have their origins in experiences of
trauma, including experiences of family violence, sexual abuse,
neglect, and impacts of poverty.

Available mental health and wellbeing services do not
effectively meet the long-term needs of our children or adults
who experience trauma.Resourcesare focused atthe acuteend

ofthe mentalhealthspectrumbutmustbe available foreveryone.

For peopleinthe community, available services are fragmented
and typically focus on a biomedical approach that uses
medication to ‘dull the pain’ without addressing underlying
causes or related social and cultural wellbeing issues.

“We know that the mental health system
is broken, as is the justice system.
If the health issues, and then mental health
issues, had been dealt with, they might

not have ended up where they are.”
WEST COAST

He AraOranga calledforafundamentaltransformationof mental
healthandwellbeingservices.ltrecommended greatlyimproved
access to community-based mental health and wellbeing
services, and far greater choice. In particular, it recommended
increased access to counselling and talk therapies, culturally
alignedtherapies(suchasrongodMdadoriandPacific healing),and
alcoholanddrugtreatment.Italsorecommendedagreaterfocus
onpromotionofmentalwellbeing, a ‘whole person’ approachto
mental healthsupport,and establishmentof ‘hubs’ where people
could access all services related to their wellbeing.

Gaps in mental health care are starkly reflected in the
justice system. We heard from people who had been harmed by
violence andsaid theylacked adequate supportto addressthe
resulting trauma. ACC-funded treatment for people harmed by
sexual violence was seen as manifestly inadequate, both in the
range ofservices available and in the number of sessions funded.

The Government’sscience advisorstold us of the closelinks
between childhood trauma, mental health conditions,
poverty,substance abuse,educationalfailureand exclusion,
and criminal offending. They emphasised the criticalimportance
ofearlyinterventionsto address childhood traumaand described
evidence ofthe effectivenessoftherapeutictechniquesincluding
home and school-based programmes. In the absence of such
interventions, unresolved trauma and associated challenges
frequently led to ‘nuisance’ behaviour or minor offending, and

in turn to more serious criminal offending. Of children and
young people who commit criminal offences, about 80% have
experiencedfamilyviolence,and offendingis closely associated
with heavy drinking and drug use.®? Among people in prison,
rates of exposure are similarly high and differ only slightly
betweenMadoriand Europeans.®*Toavery considerabledegree,
demand on New Zealand’sjustice system is a product of unmet
mental health needs.

For these reasons we support the recommendations of
He AraOrangaaimedataddressingaccesstotraumarecovery
and mental healthservices. We acknowledge theBudget2019
commitment to mental health services and to services for
prisoners and for people harmed by criminal offending. It is
clear that more can be done, especially to support children
and othersaffected byviolence,and welookforward to further
transformation in both mental health and ACC support.

We echo the view of He Ara Oranga that mental health
services must adopt a holistic approach which considers the
broader wellbeing of the people affected. This includes family,
whanau and community relationships; cultural and spiritual
worldview;needsandvalues;andeconomicandsocialwellbeing
factors such as adequacy of housing and income.

/7%

We also echo its emphasis on the importance of
trauma-informed care thatis culturally informed. Itis critical
thatcare beinformed by culturaland collective understandings
thatgo beyondsolely western clinicalforms of care. Maori
experience traumain distinct ways that are linked to colonisation,
racism, harmfulstereotypingandsubsequentunequalratesof
violence, poverty and poor health outcomes.%Similarly, thereis a
needfortrauma-informedapproachestoberesponsivetothe
needs of Pacific peoples, migrant and refugee groups, LBGTQI+
and disabled persons.

He AraOrangaadvocated trauma-informed care as
standardforthe mentalhealthsystem.Inourviewtrauma-
informed approaches should also be standard throughout
the justice system (and, indeed, throughout social services).
Police, courtand corrections policiesand practicesshould be
redesigned according to the principles of trauma-informed
care, and staff should receive training to apply those
principles in their daily work.

of prisoners
have previously
experienced
violence.”

"Source: Department of Corrections, NZ Prisoners’ Prior Exposure to Trauma, 2017.



91% of people in prison have been
diagnosed with a mental health or
substance use disorder at some stage
in their lifetime. Of those diagnosed
within the previous 12 months,
only 46% had received treatment.

Source: Department of Corrections, Comorbid substance
use disorders and mental health disorders among
New Zealand prisoners, 2016
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Recommendation
10

Alcohol and other drugs

WE RECOMMEND

That the Government strengthen regulation of alcohol, legalise
and regulate personal use of cannabis, and consider that for all
drugs, treating personal drug use as a health issue, with more
funding towards prevention, education and treatment.

Misuse ofalcoholand otherdrugsis prevalentinoursociety
and communities and causesimmense harm —toindividuals,
childrenandyoung people,whdnauandfamilies.Itisalso
a major driver of crime in both urban and rural areas.

The GovernmentInquiryinto Mental Health and Addiction,
initsreportHe AraOranga, noted that harmfulalcoholand
other drug use was significantly implicated in crime and public
nuisances; negatively affected health,wellbeing,education,
work productivity, personalrelationships; and playedarole
in at least half of youth suicides.®®

Prisonsarefiledwithpeoplewhohavedependencies—
60% of community-based offendershave anidentified alcohol
orotherdrug problemand 87% of prisonershave experienced
an alcohol or other drug problem in their lifetime.5¢
Alcoholaloneisassociatedwith 103 offenceseveryday.®’

Alcoholisregulated butiswidely available and usedin
oursociety. Itisn’tseen asa drug and ourregulation approaches
toitareinconsistent and fail to deal with the harm it produces.
Conversely, other drugs —some of which cause less harm
according to international research® - are criminalised,
which makes it difficult to deal with those health impacts.
Meanwhile, convictionsfor personaldrug use can have severe
consequences,inflictingmore harmonthosewhoare addicted
andontheirfamilies. Anewapproachisneeded-onethat
combinesbettereducationandtreatmentwith consistent,
effective regulation.

offences committed
every day by people
who have consumed
alcohol.”

]
We recommend stronger regulation of alcohol. Over recent
decades governments have ignored many recommendations
aimed at reducing the harm and impact of alcohol misuse.
He Ara Oranga, the 2010 Law Commission review Alcoholin our
Lives,%*the 2014 Ministerial Forum on Alcohol Advertising and
Sponsorship,”®and the 2014 Ministry of Justice report
The Effectiveness of Alcohol Pricing Policies allrecommended
orprovided evidence forastricterregulatory approachtothe
sale and supply of alcohol. Much bolder politicalleadershipis
required here to take action now.

We recommend that personal use of cannabis should be
legalised andregulated. Research and experience around the
world shows that criminal penalties have little impact on whether
peopletake drugs.”* The netsocial benefitof decriminalising
cannabishasbeenestimated atanywhere from$86 millionto
$963 millionayear,ifaccompanied byincreased investment
in health promotion.”? Around the world, according to the
New Zealand Drug Foundation, 44 countries now have some
type of decriminalisation or legalisation of cannabis.” (See next
page for definitions.) There will be a referendum in 2020 on this
guestion in Aotearoa New Zealand. The Government has
already amended the law so those using medicinal marijuana
are not penalised.™

“Source: NZ Police Alcohol Action Plan, 2018.

There is a strong case for regulation for the possession, use
and social supply of alldrugs as well as alcohol. The New Zealand
Drug Foundationin Whakawatea te Huarahi, Amodel drug law
to 2020 and beyond, notes that the vast majority of people who
use drugsdosowithoutcausing harmtothemselvesorothers.
Prosecutingthem canhaveafar-reaching negativeimpacton
theirliveswith limited or no effect on theirdrug use. Offering
treatmentandsupportinsteadis both more effective and
more compassionate.

“Our [drug] laws prevent people

accessing help when they need it...”
NZ DRUG FOUNDATION

We agree that drug misuse should be treated as a health issue
ratherthanacriminalissue, to minimise harm.Thisapproach
isnow widely agreed across many countries, with community-
based treatment, education, aftercare, rehabilitation and social
integration considered more effective alternatives to conviction
and punishment for possession of drugs for personal use.

Any changesto drug laws must be supported by a fullrange of
effective and accessible community-based treatment and detox
services, with much more funding provided towards prevention,
education and treatment.

International experience shows that countries taking
health-based approaches to drug use, such as Portugal, are
having some success. Portugal linked decriminalisation to a
public health reorientation that directed more resources towards
treatment and harm reduction. Those caught in possession
arereferredtoaboardthatdecideswhethertotake anyfurther
action, such as directing the individual to treatment services or
imposing an administrative fine.” Their experience suggests
that alternative therapeutic responses to dependent drug
users, combined with removal of criminal penalties, reduces
problematic drug use, aswell asreducing the burden on the
criminaljustice system.”Between 1987 and 2004 four Australian
states decriminalised possession and use of cannabis. An inquiry
has been set up there to consider decriminalisation of possession
of alldrugs.”

The 2018 Global Commissionon Drug Policyreport
recommended responsible regulation of drugs as the best
wayforgovernmentstotake controlofillegaldrugmarketsand
weakenthe hold of organised crime.”® Removing profitfrom crime
iskey,accordingtogovernmentreportssuchasStrengthening
New Zealand’s Resistance to Organised Crime (2011).7
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DECRIMINALISATION, LEGALISATION OR REGULATION
‘Decriminalisation’ refersto the removal of criminal status from a certain
behaviouroraction.Thisdoesnotmeanthe behaviourislegal,asdrugscan
be confiscated and non-criminal penalties may still be applied. ‘Legalisation’
makes an actlawfulwhenitwas previously prohibited. When drugs are legal
they are typically subject to regulations governing sale, supply, consumption,
promotion, taxand other matters—asisthe case currently foralcoholand
tobacco. Any action thatdoes not conform to the regulationsremainsillegal.
Werecommendstrongerregulationofalcohol,regulationofcannabisfor
personal use, and consideration of regulation of personal use of other drugs.
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FIG. 07 — NEW ZEALAND'S IMPRISONMENT RATE IS HIGH
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Sources: Ministry of Justice, 2019 (NZ); World Prison Brief, 2019 (England/Wales), 2018 (Canada, Denmark, Australia), and 2017 (Netherlands).



Recommendation
11

WE RECOMMEND:

Rehabilitation

- significantly increased investment in rehabilitation programmes;

— greatly expanded access to rehabilitation opportunities for all prisoners
including those on remand and serving shortsentences,

— gradual replacement of most prisons with community-based habilitation

centres; and,

- strengthening wrap-around reintegration services that meet basic needs
and provide ongoing rehabilitation support for people released from prison

returning to the community.

AotearoaNew Zealand has a highimprisonmentrate by western
standards.®*The number of people in prison has grown steadily
inthelastdecade andis now above 10,000,**despite adecline

in serious crime.®?The significant increase in the incarceration of
wahineMaoriandthe devastatingimpactthatthishasonwhanau
and communities over the lastdecade must also be recognised.
Rehabilitative responses must be sensitive to these increases.

Opportunitiesforrehabilitation arelimited. More than
one-third of prisonersare onremand.®They are not eligible
formostrehabilitation programmes and have limited accessto
constructive activity of anykind.®*Prisonersonshortsentences
of six months or less also have very few rehabilitation
opportunities.Forothers,accesstorehabilitationopportunities
can be limited by factors such as programme timing and
eligibility restrictions.®®

Prisons are primarily designed to meet custodial needs,
and prison conditions —including removing people from their
support networks, long daily lock-down periods and limited .
options to exercise personal responsibility — all work against
effective rehabilitation.

Ithas been noted that ‘prisons are extremely expensive
training grounds for further offending, building offenders’
criminalcareersbyteachingthem criminalskills,damaging
their employment, accommodation and family prospects,
and compounding mental health and substance useissues.’
Prisons also serve as gang recruitment centres ‘and underpin
theillegal drug trade’.%¢

People wholeave prisontypically reintegrate poorly and
goontoreoffend. About 61% of people who are released from
prison reoffend within two years of release and 43% are
re-imprisoned.®” Academic research suggests that
imprisonmentdoesnotreduce crimeand mayinfactlead
to higher crime rates.®®

Anewapproachisneededto prioritise addressing
underlying causes of offending and enabling people who are
imprisoned to develop the skills they need for a healthy and
productive life. People who have caused harm need
significantly more supportto addressmental healthand
substance use disorders; gaininsightinto causesofcrime;
and develop education, work, parenting, relationship and
conflictmanagementskills. Thismustbe doneinawaythat
ensures accountability in a broader sense than a purely
punitive approach.

Support must begin as early as possible. International
research suggests that the pre-trial (remand or bail) period is
criticalindetermininglateroffending patterns. Othercountries
invest more than we do in rehabilitation services, and invest more
inearlyand effective wrap-aroundsupportduringthe pre-trial
period.®We recommend asignificantincreasein the investment
inrehabilitation ensuring thatservicesare available assoon as
a person comesinto contactwith thejustice system and
continue afterrelease.

Increasedaccesstorehabilitationopportunitiesisone part
ofthe picture.Thirtyyearsago-whenNewZealand’sprison
populationwas at30% of today’slevels-Sir Clinton Roper
wrotethatprisons ‘havefailedbothasadeterrentandasa
rehabilitative measure, [and] it follows that their central role
in the criminal justice system must be displaced’.®*® Roper
recommended the establishment of community-based
therapeutic centres where people who had harmed could be
held toaccountand supported to address their offending.
Three decadeson,we alsorecommend the establishment
of community-based habilitation®* centresto delivertherapeutic
and other wrap-around services to assist prisoners’ habilitation
andeventualintegrationbackintothe community. Communities
should determine where and how these centres are established,
as part of the broader community-led response to criminal
offending and socialwellbeing outlinedinRecommendation 6.

“Prevention first, but once you're in, the
focus should be on rehabilitation.

We're so focused on punishment.”
WHANGANUI

HABILITATION CENTRES WILL:

—support people to maintain community ties —including with
whanau/family and fiends and, where possible,in paid work
or community-based education or training

— address mental health and dependency treatment needs

— address education and literacy, health, employment,
life skills and related needs

—restore mana and more positive self-image for people

—share services with the community where possible —
forexample, alcoholand otherdrugservices, mental health,
health and educationservices

— be secure but provide a physical environment that
encourages positive change and personal responsibility,
with greater opportunities for contact with the wider
community whenappropriate.

Supportforrehabilitation and positive change should continue

afterreleaseaswell. Acase-managedwrap-around approach

to service delivery would ensure reintegration where basic
ongoingneeds (suchasincome, housing, health,employment,
educationandtraining) are metand progress continuestowards
rehabilitation goals. Alack of support onrelease, along with the
social stigma around incarceration, only serves to increase the
chances ofreoffending.

International examples help provide us with lessons about
whatworks. Thereisstrong evidence for puttingresourcesinto
crime prevention, early intervention (identifying and mitigating
risk), and a smarter approach to rehabilitation and subsequent
socialinclusionforthose alreadyinthe criminaljustice system.®?
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Recommendation
12

Justice processes

WE RECOMMEND

That criminal investigation and court procedures be redesigned to make

them consistent with transformative justice values and principles.

This means ensuring everyone is treated fairly and equitably, withhumanity,

dignity, respect and compassion; those who cause harm are accountable;

and restoration of mana to all is supported.

We recommend the following interim reforms:

— reviewing youth, specialist and therapeutic courts and ensuring that
their learnings are applied across the courtsystem;

— reviewing laws and guidelines for sentencing, the pre-trial period
(whether in custody or on bail) and post-release reintegration (parole),
to ensure consistency with our values and principles;

— strengthening and increasing access to alternative justice processes.

Criminalinvestigation and court procedures are major areas
ofconcernformanypeople.Those harmed by offendingand
otherssaythey have beendisempowered andre-traumatised by
investigation and trial processes. Maori and Pacific peoplessee
police and courts as parts of a systemically racist justice system.
Refugees and migrants, members of Rainbow (LGBTQI+)
anddisabled communities, toldustheirneedsare frequently
misunderstood and poorly served. More generally, many people
saidtheyfind courtprocessesconfusingandalienating, witha
cultureandlanguagethatisintimidatinganddoesnotreflect
amodern AotearoaNew Zealand.Some complained ofbias by
those inthe system (including but notlimited tojudges, juries,
lawyers, police and others), as well as inconsistent sentencing,
persistentdelays and variable legal representation.

For the victims of the Christchurch terror attacks, for
example,therewillneedtobeafocuson culturalcompetency
throughout the court process, including translation services,
interpreters and an explanation of the court processes.

A VALUES-BASED SYSTEM. While some of these difficulties
canbe addressed withadministrative or proceduralreform,
othersarewovenintothefabric ofthe system. By theirnature,
criminalinvestigation and court processesmarginalise those
whohave beenharmedandreflectthe monoculturalvalueson
which the policing and courtsystemswere founded.
Inourview a transformational approachisrequired.
However, we are mindful that criminalinvestigation and court
procedures are founded on long-established legal principles,
suchasthe presumption ofinnocence,whichmustreceive careful
considerationas partofany change.ltisalsorecognised thatany
change must be consistentwith protecting the rights of those who
areinnocentbutfalsely accused. twould beinappropriate forus
tomake detailedrecommendationsaboutstructuralchangesto
thejustice system.Instead werecommend thata detailed review
of criminalinvestigation and court processes be undertaken,
with a view to designing a system that:
—supports and prioritises restoration of mana for those who
are harmed and for those who offend
—istimely inits delivery of justice
—empowers victims and meets their needs, including their
needtobe heard and believed
—adopts tikanga and values-based approaches currently
used in the youth, specialist and therapeutic courts
across the whole court system
—holds those who cause harm to account, including
supporting them to take responsibility for their actions,
acknowledgethe harmthathasresulted andseek help
to address the underlying causes
— ensures fairness and equitable treatment by appropriately
balancing therights of allinvolved.

As part of this review and redesign process, consideration

should be given to:

—enhancing victims’ roles in legal proceedings to ensure
theirvoices are heard and they have inputinto key decisions
affecting theirrecovery and restoration

—transitioning from an adversarial toinquisitorial systemin
whichjudgestake afact-findingrole aimed atuncovering
truth, as distinct from determining the winner between two
competing sides

—replacing separate criminal, family and civil hearings that
coversimilarsetsoffactswithasinglefact-findinghearing
that can provide a basis for further decisionsin all of
these jurisdictions®?

—replacing juries with a panel of judges and experts or
judges only

—admittingabroaderrange ofevidence, consistentwith
amove to a more inquisitorial approach

—the range of resolution mechanisms available in the
civil/familyjurisdictionthatdealwithbehaviouralsosubject
to criminalliability

—introducing new verdicts such as ‘not contested’ or ‘not
denied’; ‘not proven’; and ‘proven butinsane’ in place of ‘not
guilty by reason of insanity’

— addressingdelaysbyrevamping processestoencourage
timely resolutions.

“Change the layout of the courtroom so
the victims don’t have to keep cominginto
contact with offenders.”
OTAGO/SOUTHLAND

Some of these subjects have been considered in previous Law

Commission reports,® and the Commission’s work can provide
an important starting point for further review. However, it is
criticalthattheredesignprocesshasbroad communityinput

andreflects the perspectives of victims and Mdori.



FIG. 09 — THE COURT PROCESS TAKES TIME
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Over 4,000 serious harm cases took more than one year.

OTHER REFORMS. Transformative change is along-term
project. While review and redesign processes are occurring,
reforms can also be made to existing processes. We support
the recent recommendations of the independent panel
examiningthe2014family courtreforms,sofarastheyrelate
to criminaljustice.®

63 70

of respondents in a 2018 victim
survey say their experience of
the criminal justice system is
poor or very poor.”

We recommend that lessons from youth, therapeutic and
specialist courts be applied throughout the court system,
including the use oftikanga and te reo Mdori, and the principle
thatanyonewho comesinto contactwiththe courtimmediately
hastheir healthand wellbeing needs assessed and addressed.
Sentencing legislation and guidelines should be reviewed to
ensure they are consistent with our values and principles,
which include addressing causes of offending, ensuring
accountability, supporting restoration, and ensuring fairness
and equity. We heard from many people that sentencing
approaches were inconsistent and that Maori and Pacific
people were treated more harshly than others. We note
academic research evidence that penalties for welfare fraud are
far greaterthan penalties forcomparable levels of tax fraud.%
Concerns were also expressed about inconsistency and
unfairness in bail and parole decisions. We recommend that
laws and guidelines concerning the pre-trial period (including
bail) andreintegration aftersentencing (parole) be reviewed.

Fig. 09 Source: Ministry of Justice, 2019.
“Source: Strengthening the Criminal Justice System for Victims Survey, 2018.

We recommend that communities be supported to further
develop alternative justice processes which can deliver
restoration and transformation in ways that may not be possible
inthe formal system. Mdori favour alternative approaches that
reflect te ao Mdori values and tikanga. Criteria for access to
alternative justice should be widened. Meanwhile, safeguards
should be putin place to ensure that victims are not pressured
to participate in alternative or restorative processes.

MANY PEOPLE EXPRESSED CONCERN ABOUT DELAYS

IN THE COURT SYSTEM. These are unfair to all involved

and mustbe addressed. People suggested arange of options
including increasing resourcing; removing minor offending (such
as liquor ban offences or disorderly behaviour) from courts;
reviewing criminal procedure legislation; and setting maximum
timeframes from charges until verdict and sentencing. We also
heard that rules governing criminal procedure are inflexible

and conducive todelays. Procedurerulesneedto be holistic

in approach and more flexible in nature.
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APATHWAY

This report sets a broad direction for transformation of
Aotearoa New Zealand’sjustice system — from a system that

is essentially punitive to one that addresses causes of offending,
ensures accountability in a broader sense, and restores mana.
The system we envisage has the potential to transform the lives
of the many thousands of New Zealanders who come into
contact withit.




But transformation is a major undertaking. It will require,
among other things, reshaping of our court and prison
systems, transferring power andresponsibility to communities,
realigning and reprioritising delivery of social services,

and significant culture change throughout the justice sector.
Achievingthiswillrequire sharedlong-term commitment
involving allsectors of the community. Government,

Maori and communities will all have critical leadership roles.
Genuinetransformation couldtakeagenerationormore

to achieve, butitisimportant to start now.

FIVE KEY STEPS ARE NECESSARY
TO START THE JOURNEY:

1. Commit

The Governmentmustmake aclearcommitmentto
transformation, andthiscommitmentmustbeshared
by political parties in Parliament. Establishment of a
cross-party accord will signal that this commitment can
endure beyondthelife of anysingle government.

2. Lead

Our 12 recommendations will require multiple workstreams
across government and in the wider community. For some
recommendations, progress towards implementation can
begin soon. Others will require further review, policy
development and public consultation. This work must
begin urgently.

3. Plan and implement

The Government must make a clear commitmentto
transformation, and this commitment must be shared
by political partiesin Parliament. Establishmentofa
cross-party accord willsignal thatthiscommitment
canendure beyond thelife ofanysingle government.

4. Measure to hold key peopleaccountable

The Government should define and publish measures,
actions and time-framed transformation targets for
justice and social sector chief executives.

5. Monitor

Anindependentbodyincludingbroad Mdorileadership
should be established to monitorimplementation.

That body should report publicly on progress one thousand
days after public release of this report. Further monitoring
at three-year intervals should include public reporting on
implementation and progress towards general and Mdori-
specific targets for harm reduction.

It is now more than 30 years since Moana Jackson and
Sir Clinton Roper firstrecommended transformative change
tothejusticesystem.We cannotwaitanothergeneration.
Any complacencywillallow harmto continue unchecked,
andforthe burdenofthatharmtofallonsome ofthe most
vulnerable sections of our society. Turuki! Turuki! is a call
to collective action.

We must begin now and we must be willing todo
whatever it takes to complete this transformation.

Turuki! Turuki!
Paneke! Paneke!

IRANSFORMATION
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We will commit

We will lead

We will plan and implement

We will measure to hold key people accountable

We will monitor and report back



RECOMMENDATION RESPONSIBILITY TIMEFRAME
01 | Political accord Political parties Now to 2020
02A | Establish Mana Orite Justice sector / Maori Now to 2022
02B | By Mdaori for Mdori Justice sector / Maori Now to 2025
02C | Tikanga and Mdaori values Justice sector / Maori Now to 2022
03 | Commit to long-term investment Government Now to 2021
04 | Whole of Government adoption of common vision and responsibility | Government Now to 2022
O5A | Single point of contact for victims Justice sector Now to 2022
05B | Increase breath and depth of support services for victims Justice / health sectors Now to 2022
05C | Changes to justice processes for victims Justice sector Now to 2022
06 | Empower communities Justice /social sectors Now to 2025
07 | Children, families and whanau support Health / welfare / education Now to 2025
08 | Address racism Government / community Now to 2025
09 | Traumarecovery and mental health Health / justice sectors Now to 2025
10 | Regulate alcohol and cannabis Health / justice sectors Now to 2022
11 | Community rehabilitation and habilitation centres Justice sector Now to 2030
12A | Redesign criminal procedures Justice sector Now to 2030
12B | Sentencing and other transitional reforms Justice sector Now to 2025







	Transforming our criminal justice system
	First principles, first steps.

	It is more than 30 years since two landmark reports – Moana Jackson’s He Whaipaanga Hou and Sir Clinton Roper’s
	In the decades since, there have been numerous reports and reviews, none of which have led decision-makers to undertake fundamental change.
	Contents
	Foreword
	Executive Summary
	Commit
	Empower
	Transform


	HEAL
	HARM
	Why change is needed
	A justice system that treats all people with humanity, dignity, respect and compassion; recognises the mana inherent in all people and communities; and enables the restoration
	Mana
	Whanaungatanga
	Haepapa
	Aroha
	People who are harmed are empowered and supported
	Justice services for Māori are designed and delivered in partnership with Māori
	The wellbeing of children, whānau and families is prioritised
	People are supported to resolve trauma and mental health challenges
	Violence and other harm is prevented
	People who cause harm are held accountable
	Criminal justice processes are fair, equitable and transparent
	Communities are resourced to look after their own
	People are habilitated in their communities
	Justice responses consider the whole person and all needs
	Services are coordinated and accessible

	Delivering transformative justice
	Political accord
	By Māori for Māori
	Invest in transformation
	Whole of government
	The establishment of a
	“Successive governments of different political orientations have supported  a progressively retributive rather than a restorative approach…”
	Professor Sir Peter Gluckman,


	“Mokopunatanga.
	COMMITMENT
	“Dig deep into our tikanga to serve all.
	Recommendation 02
	That the Government:
	“Māori have the solutions but

	Recommendation 03
	Recommendation 03
	That the Government prioritise investment in community-led transformative justice.
	“Resources for prevention will save or prevent incarceration.”

	Recommendation 04
	That the Government:
	“People first.

	VISION
	People who are harmed
	Communities
	Children, families and whānau
	“Through accountability, through understanding, through action. Restore people to their valued space.”

	MANA
	Recommendation 06
	That the Government transfer resources and decision-making powers to communities so they can develop and deliver services that meet justice and social wellbeing needs for everyone who comes into contact with the justice system.
	A transformative system must address causes of offending, ensure accountability and restore mana for all affected by offending. This will require a holistic approach, in which anyone who comes into contact with the system has their needs assessed and ...
	“Please fund us to deliver community solutions”

	Recommendation 07
	That together we address poverty and social deprivation, increase support for parents and families, and challenge attitudes and behaviour that support family violence.
	of people starting a prison sentence before the age of 20 had prior CYF involvement.^
	of prisoners have literacy or numeracy below NCEA level one.†
	“If we are to create change in the justice system as a whole, we must create change for … children and young people.”



	TRANS
	Racism
	Mental health and trauma
	That racism be challenged within the justice system and throughout our society, with more diverse recruitment and more effective training in the justice system, as well as school programmes, media campaigns and law changes.
	“…we are automatically presumed

	Recommendation 09
	That the Government address access to culturally informed trauma recovery and mental health services, and adopt trauma-informed approaches throughout the justice system, including in all training, policies and practices.
	“We know that the mental health system is broken, as is the justice system.
	of prisoners have previously experienced violence.^

	91% of people in prison have been diagnosed with a mental health or substance use disorder at some stage in their lifetime. Of those diagnosed within the previous 12 months,
	Recommendation 10
	Recommendation 10
	That the Government strengthen regulation of alcohol, legalise and regulate personal use of cannabis, and consider that for all drugs, treating personal drug use as a health issue, with more funding towards prevention, education and treatment.
	“Our [drug] laws prevent people accessing help when they need it…”
	offences committed every day by people who have consumed alcohol.^

	Recommendation 11
	– significantly increased investment in rehabilitation programmes;
	“Prevention first, but once you’re in, the focus should be on rehabilitation.

	Recommendation 12
	That criminal investigation and court procedures be redesigned to make them consistent with transformative justice values and principles.
	“Change the layout of the courtroom so the victims don’t have to keep coming into contact with offenders.”

	Over 4,000 serious harm cases took more than one year.
	of respondents in a 2018 victim survey say their experience of the criminal justice system is poor or very poor.^
	1. Commit
	2. Lead
	3. Plan and implement
	4. Measure to hold key people accountable
	5. Monitor

	A justice system that treats all people with humanity, dignity, respect and compassion; that recognises the mana inherent in all people and communities and enables the restoration of that mana whenever it has been diminished.
	We will commit



