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19 November 2008 
 
 
 
Briefing to the Incoming Minister 
 
 
Introduction 

1 This briefing sets out an overview of the services, operations and services 
deployed within the Agency. 

2 In the first instance, however, it is thought useful to provide you with a synopsis of 
the issues facing the Agency that may warrant your early attention, as well as 
those major developments that have recently been implemented or are under 
consideration. 

Review of services provided by legal aid funding 

3 The requirement to undertake this review arose in the Budget 2008 decision 
making process when Government increased the funding for private legal aid 
lawyers by 10% for 2008/09.  A specific decision is required for its continuation.  
The review, led by the Ministry of Justice in concert with the Agency, is 
underpinned by whether there are opportunities in legal aid cost savings and 
reprioritisation; and innovative service options. 

4 The review is due to be provided to you by the end of the year.  While the detail is 
to be finalised, ensuring quality and cost effective service delivery is a key theme.  
In that regard a particular discussion point is, what is the best service delivery 
model for New Zealand with consideration being given to a mix of private and 
Agency provided legal aid services with a view to assisting with quality cost 
effective services. 

5 With the decision to make the Agency’s Public Defence Service (criminal legal aid) 
permanent in Auckland and Manukau, should a decision be made to expand; then 
the existing service could act as an anchor point for such expansion across the 
Auckland region in particular, but also to other centres.  In addition, further 
consideration will be given to whether Agency salaried lawyers would also be 
beneficial for family legal aid services, including the integration of a range of 
services into localised legal aid centres. 

6 This in turn brings into focus the ability of publicly funded legal services to 
reprioritise and enable people to access relevant legal information, advice and 
assistance in order to deal with their legal problems directly or as a pathway to 
funded legal representation. 

Legal aid expenditure trends 

7 While the above review was initiated within a specific context, it was also relevant 
within the general context of legal aid expenditure trends. 
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8 The tables and graphs below set out past and forecasted trends.  Legal aid 
expenditure has and will continue to increase.  The principal driver is volume 
growth overlaid by increased cost of services including complex cases. 

9 The Legal Services Amendment Act was implemented on 1 March 2007.  Inter 
alia, it increased financial eligibility.  Prior forecasts anticipated marked increases 
in volumes and expenditure (offset to some extent by increased debt imposed and 
established).  An understanding of the current levels is a little more complex than 
just the effects of the Amendment Act.  The fact that current volumes are already 
equivalent of the original forecasts has varying reasons: 

• expenditure on the duty solicitor scheme and criminal legal aid has increased 
significantly over the past years.  Volume growth has been in the order of 
30%; this is consistent with the increases in summary charges before the 
courts. The rate of growth has reduced  

• Family legal aid, while remaining relatively static for a few years prior to the 
Amendment Act, has increased by around 6% in 2007/08, and will continue 
as current indications are that the increase is rising to 10% 

• Civil legal aid is variable with no marked trends.  The issues of sizable or 
multiple applications is set out below 

• Waitangi Tribunal legal aid has increased due to the nature of the claims, 
hearings and settlement processes.  The implications of the increased 
volumes to the Tribunal because of the deadline set, will be assessed once 
the nature of the claims that will proceed has been made available 

10 While the above review was initiated within a specific context, it was also relevant 
within the general context of legal aid expenditure trends. Demand for legal aid 
services, particularly in the criminal jurisdiction is forecast to increase significantly 
over the next few years – estimated increases range from 6 to 8% per year. 

Figure One – Applications and Grants of Aid 

Legal Aid Applications and Grants
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This figure shows the continuing growth in legal aid applications (especially criminal 
applications) since 2002/03.   
 
Table One – Applications and Grants of Aid 
 
Law Type 2003/2004 2004/2005 2005/2006 2006/2007 2007/08
Criminal Applns 45,898 46,871 52,601 57,394 59,973
Criminal Grants 40,391 41,834 46,836 51,010 52,608
Family Applns 19,912 19,730 19,487 19,562 21,169
Family Grants 18,098 17,706 17,467 17,985 19,204
Civil Applns 2,220 2,402 1,946 2,303 2,495
Civil Grants 1,658 1,789 1,446 1,855 1,910

Waitangi Applns 95 97 108 138 137
Waitangi Grants 65 63 72 99 145  
 
The actual numbers are shown above.  Essentially criminal and family applications have 
grown by an average 7% per year and the 2007/08 figures are 30% higher than the 
2002/03 figures.  Increases in criminal applications mirrors similar figures within the 
Courts.  
 
Figure Two – Legal Aid Expenditure 

Legal Aid Expenditure by Law Type and Year
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Figure two shows legal aid expenditure between 2002/03 and 2007/08.  Included here is 
Waitangi expenditure. 
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Table Two – Legal Aid Expenditure 
 
Expenditure by Law Type - 2003/04 to 2010/11 - ($000)s
Law Types 2003/2004 2004/2005 2005/2006 2006/2007 2007/08
Criminal Actual 38,264       40,652       43,535       48,945       54,391       
Family Actual 26,476       26,016       25,686       28,251       29,799       
Civil Actual 5,764         6,489         6,729         6,484         6,630         
Waitangi Actual 6,901         11,059       10,406       12,642       12,095       
Duty Solicitor Actual 6,104         6,331         6,780         7,797         8,703         
Police Detention Legal Assistance 526          499          449          498            498           
 
The actual numbers are shown above.  Criminal expenditure has been increasing at an 
average 9% per year, family 3% and civil 3%.  Criminal expenditure for 2007/08 is 42% 
higher than it was in 2002/03.  Other types of legal aid expenditure are included here – 
duty solicitor and police detention legal assistance schemes.  The increase in expenditure 
has tended to be higher than the increase in grants of aid. 
 
Table Three – Debt Recovery 
 
Debt Recoveries by Law Type
Law Type 200506 200607 200708
Criminal Law 409,279$     191,942$     1,269,853$  
Family Law 5,522,216$  4,759,038$  4,116,088$  
Civil Law 2,518,036$  1,788,447$  1,463,780$  
Other -$            -$            204,433$     

Total 8,449,532$  6,739,427$ 7,054,155$  
 
The table above shows recoveries by law type for the last three years.  Some recipients of 
legal aid may be required to repay part or all of their grant of aid back to the Agency.  
From March 2007 the requirement to repay legal aid changed such that more people 
being granted criminal legal aid are required to repay.  This marked increase is shown 
above.  Historically most debt was around family and civil cases and was either secured 
against the sale of a property or was recovered from proceeds of proceedings from civil 
cases.  With the downturn in the property market the realisation of debt recovery from 
secured properties has substantially reduced.  Most criminal debt is recovered from 
repayment plans whereby money is paid monthly and recovery in full is expected between 
3 to 5 years. 
 

Review of Agency operations and funding 

11 Under its 2008-2011 Statement of Intent, the Agency is operating under a planned 
deficit of $2.039 million.  This is due in the main to cost increases, particularly in 
relation to the original funding of 2001, but also the subsequent increased 
demands on the organisation.  The Agency cannot continue to operate at this level 
of expenses and needs to transform its operations as soon as possible. 

12 The opportunity has been taken to engage outside consultants to undertake a 
fundamental and objective review of our prioritisation, efficiency, capability and 
responsiveness to reforms within the wide justice sector.  While to an extent the 
review is internally focused, it has particular relevance in the ability to efficiently 
meet demand, continue with reforms of schemes and be responsive to external 
changes, particularly those in courts. 
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13 The findings of the review will be available in 2008.  

Community Legal Services 

14 Community law centres (27) are principally funded from the interest off solicitors 
trust accounts.  The Lawyers and Conveyancers Act increased the potential 
revenue by 20% by raising the proportion of the amount assigned to the Special 
Fund from 50% to 60% of the interests generated by banks. 

15 For a number of years, the Agency has capitalised on the increasing revenues by: 

• establishing more centres across the country to give better access to 
communities 

• expanded services in existing centres 
• ameliorated their cost pressures 
• set up a reporting database 
• set up a prudent reserve 

16 Financial planning had established the planned expenditure at $10.97m against a 
forecast income between $10.97m and $11.67m.  That forecast anticipated a 
downturn in the economy, but such has been the drop in the housing market, 
combined with lower interest rates that revenue payments are now 11% less than 
the amount received this time last year.  Given the 20% increase in proportion 
mentioned above, this is in effect a 31% decline in anticipated revenue. 

17 Plans for dealing with the situation are under active consideration.  In the first 
instance they include a curtailment of expanded services immediately, and longer 
term it is more than likely that we will need to reduce payments to centres with the 
consequence of reduced access to services.  Such a course of action would result 
in concerns from community law centres.  More detailed examination of the 
forecasted revenues is being conducted and we will be in a position to be more 
concrete about the likely effects in the near future. 

Legal aid providers: Remuneration and coverage 

18 S92A Legal Services Amendment Act provides that Agency must from time to time 
review its rates of payment. 

19 In 2007, an independent Advisory Panel reviewed the rates for legal aid providers.  
They had not increased for 10-12 years.  The Panel developed a model on which 
to base prospective fees.  On the basis of that they recommended an increase of 
15.9%.  Government, in Budget 2008, increased for 2008/09 the funding by 10%. 

20 The Agency will update the model annually and inform the Minister of the results 
which will include the difference between current levels and those calculated by 
the model.  This will also take into account that the previous decision to increase 
the rates paid to private legal aid lawyers was for one year only. 

21 In the years prior to the increase, the Agency experienced a particular decline 
generally in the availability of Family legal aid lawyers, there were particular 
locations that needed Agency intervention for both Criminal and Family legal aid.  
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Since the increase the situation has stabilised although some locations (mainly 
rural) still need interventions, while others (rural and provincial) need monitoring. 

High profile cases 

 
22 At any one time the Agency managers a number of files that are very time 

intensive due to the cost, the complexity of the legal issues or the public profile.  
Depending on the issues, these files are usually managed by one of the Agency’s 
National Specialist Advisers or sometimes a panel of Specialist Advisers.  
Specialist Advisers are senior lawyers employed by the Agency to provide advice 
to Grants Officers on complex legal aid files.  For particularly complex files they 
are the decisions makers. 

 
23 A current example of this is a high profile murder retrial.  This particular grant 

includes complex legal issues and is likely to be the most expensive criminal legal 
aid grant that the Agency has managed.   

 
24 A further example is the multiple historic abuse files.  There are approximately 900 

grants for people to take cases against the former Department of Social Welfare 
and psychiatric institutions.  Since aid was first granted, four cases have been 
heard in the Courts and judgements received.  The Agency is now reassessing the 
grants for all 900 cases in light of these judgements.  This is a very time 
consuming task as each case has to be considered on its merits and the two main 
law firms are challenging the Agency’s decision making at every step. 

 

Other matters of interest 

Simplifications to legal aid granting 

25 The administration legal aid for Family matters and disbursements (for all types of 
legal aid) has been simplified from 28 October 2008.  This initiative specifically 
addresses the compliance cost of the legal scheme for lawyers, by reducing the 
number of amendments, and the documentation requirements, for ‘standard’ 
grants, which cover up to 80% of Family matters.  In addition, the initiative will help 
streamline the claims for payment of disbursement and travel costs by lawyers. 

26 Essentially the changes involve: 

• Steps that now reflect how different Family cases might proceed in a 
standard way 

• guideline hours that adequately reflect how long a set of activities might take 
• the initial decision to grant legal aid rests with the Agency 
• the ability of a legal aid lawyer to go over on the hours on one set of activities 

within a Step provided they go under on another set of activities 
• the ability of a legal aid lawyers to decide to move to another Step, provided 

that in a subsequent random audit they can: 
- justify the decision 
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- confirm that the activities/event occurred 

27 The Steps for Criminal legal aid have also been reviewed but need Board 
consideration.  Their implementation in 2008, together with the Family changes 
above, will effect rationalisation and streamlining for around 80% of the Agency’s 
volumes. 

Duty lawyer 

28 The Agency has been trialling a pilot in Auckland, which has been well supported.  

29 Benefits of the reforms include improved access to representation and advice, and 
improved service quality. 

30 The Agency has worked closely with court staff and lawyers at the Waitakere, 
Auckland, Wellington, Hutt and Porirua District Courts to test enhancements. 
Feedback has been positive.  

31 Any further development will be dependant on the Agency sustaining the required 
funding. 

Board vacancies 

32 Currently one vacancy exists.  There will be a further vacancy at the end of this 
calendar year, so two Board appointments will be required. 

Legislative framework 

33 The Legal Services Agency is an autonomous Crown entity established under 
section 91 of the Legal Services Act 2000 (the Act) and defined as a Crown agent 
under section 7 of the Crown Entities Act 2004. 

34 The Agency is governed by a Board which appoints a Chief Executive. The Chief 
Executive has authority for the management of approximately 225 full-time 
equivalent positions. 

35 The Agency has three main roles. 

Administration of legal aid and related schemes  

36 The Agency’s fundamental purpose is to help people with unmet legal needs and 
insufficient means to pay to access representation and advice through the 
administration of the legal aid scheme and two related schemes, the Duty Solicitor 
scheme and the Police Detention Legal Assistance (PDLA) scheme.  

37 The legal aid scheme provides grants of legal aid that enable eligible applicants to 
be represented in criminal, civil, family and Waitangi Tribunal legal matters.  Legal 
aid can be granted for a range of civil matters, including general civil litigation, 
mental health, refugee, ACC, employment, and cases before the Māori Land and 
Māori Appellate Courts.  Some recipients of grants of legal aid may have to repay 
some or all of the grant.   

38 Administration of the legal aid scheme involves five key activities:  
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• deciding whether to grant legal aid to an applicant based on statutory, 
regulatory and policy criteria 

• deciding on the appropriate level of payment for work to be, or that has been, 
completed 

• deciding whether the legally aided person should repay some or all of the 
grant 

• assigning, or confirming assignment of, listed provider(s) to a case 
• managing debt repayment by the legally aided person, where required. 

39 The Duty Solicitor scheme provides funding for lawyers to be present in district 
Courts to give initial advice and representation, and to help with applications for 
legal aid.  The Police Detention Legal Assistance scheme (PDLA) funds lawyers to 
advise and assist people being questioned, arrested or held by the Police.   

40 Since May 2004, the Agency has employed lawyers to provide criminal legal aid 
and duty solicitor services at the Auckland and Manukau District Courts under a 
pilot Public Defence Service (PDS).  

Administration of community legal services  

41 Community law centres (CLCs) are organisations whose primary function is, or 
includes, providing community legal services to communities with unmet legal 
needs, and in particular to people with insufficient means to pay for legal services.  
There are currently 27 CLCs.  Some have a geographic focus and others focus on 
the needs of specific communities of interest, i.e., young people, Māori, and 
people with disabilities.  

42 The Agency contracts with CLCs to d provide legal advice, assistance and 
representation, legal information and law-related education, and law reform and 
advocacy work on behalf of their communities. 

43 The principal source of funding for CLCs is the interest earned on solicitors’ 
nominated trust accounts.   

Administration of law-related education and legal information  

44 As part of promoting access to justice, the Agency develops and distributes law-
related education and legal information to the public or sections of the public.  The 
Agency may also undertake or fund research into existing or proposed legal aid 
schemes and community legal services, and the unmet legal needs of 
communities.  

Structure of funding 

45 The Agency receives funding from: 

• The Crown: 
- Output Class 1, this class funds the administration of legal aid  
- Output Class 2, this funds the legal aid schemes  
- Output Class 3, this new class funds the operation of the PDS with 

effect from 1 October 2008. 
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• The New Zealand Law Society (NZLS) Special Fund for the funding of 
Community Law Centres (the NZLS derives this income from interest earned 
on solicitors’ nominated trust accounts). 

• Interest from the Research and Education capital funds that are specifically 
for research and education activities and resources (this includes the website 
www.lawaccess.govt.nz). 

Memorandum of Understanding 

46 The Agency and Minister of Justice are parties to a Memorandum of 
Understanding, which is negotiated between the Agency and the Ministry of 
Justice annually. The purpose of the memorandum is to record, in a way that is not 
legally enforceable, the parties’ understanding of certain matters that affect the 
relationship between the Crown and the Agency, and in particular: 

• the Agency’s Statement of Objectives as required under s41 (2)(e) of the 
Public Finance Act specifying the output classes to be produced by the 
Agency 

• performance expectations relating to the output classes 
• the process for amending the Statement of Objectives 
• estimated appropriations under Vote Justice to fund the Agency’s activities 
• the Agency’s requirements to provide information to the Ministry of Justice in 

order for the Ministry and the Minister to meet their responsibilities for the 
Agency, particularly under the Public Finance Act. 

Functions and role 

The Agency’s functions are to: The Agency’s role is to: 
Administer schemes in as consistent, 
accountable, inexpensive and 
efficient a manner as is consistent 
with the purpose of the Legal 
Services Act 2000 (the Act). 

• Promote and manage the: 
- legal aid scheme (which includes 

criminal,  family and civil general) 
- duty solicitor scheme 
- police detention legal assistance scheme 
- Public Defence Service  
- any other scheme or service provided for 

in the Act. 
Fund, provide, and support 
community legal services for the 
public or any section of the public, as 
provided for in Part 5 of the Act. 

• Set up, contract with and fund community law 
centres 

• Provide and fund law-related education and 
legal information 

• Undertake or fund research into: 
- existing or proposed schemes and 

community legal services 
- the unmet legal needs of communities 

and how they may be met. 
Investigate and advise on any matter 
that is referred to it by the Minister 
that relates to legal aid schemes or 
community legal services. 

Undertake investigations on matters concerning 
schemes or community legal services. 
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Carry out any other functions that are 
conferred on it by the Act or any 
other enactment. 

Undertake any other functions required by the Act or 
any other enactment, including: 
• receiving advice from the Public Advisory 

Committee on: 
- funding for individual community law 

centres, and community law centres in 
general 

- community concerns about, and 
responses to, schemes and community 
legal services 

- research, legal education programmes, 
information and forms 

• listing approved providers according to criteria. 
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Governance 

Board members  

47 The Minister of Justice appoints not more than six members who bring a wide 
range of perspectives, skills and experience to the Agency’s Board.  There are  
currently five members:  

Carole Durbin (Chair) – Consultant at the law firm Simpson Grierson.  Chair, 
Mighty River Power.  Member of the Earthquake Commission.  Director of Fidelity 
Life.  Director of the Southern Cross Healthcare Group.  Member of the Auckland 
District Law Society. Fellow of the Institute of Directors. 

Alister James – Barrister and youth advocate with extensive local government and 
community experience.  Deputy Principal and Member of the State Housing 
Appeal Authority.  Chair of Canterbury District Health Board.  Member of the Youth 
Justice Committee of the New Zealand Law Society. Listed legal aid provider. 

Dr Pare Keiha – Associate Professor, Pro Vice Chancellor – Māori Advancement, 
Dean of the Māori Development Faculty, Auckland University of Technology.  Iwi 
affiliations are with the principal tribes of Turanga.  Member of the Board of the 
Foundation for Research, Science and Technology.  Member of the Institute of 
Directors.  Trustee of Te Whānau a Taupara Trust. 

Joy Liddicoat – Practitioner specialising in public law.  Human Rights 
Commissioner.  Member of the Wellington District Law Society.  Co-chair of the 
advisory group of the Family Violence Clearing House.  Director of Domain Name 
Commission Ltd. 

Jane Taylor – Barrister specialising in civil law and equity.  Deputy Chair, 
Research and Education Advanced Network Limited.  Chair of the Milford 
Community Trust.  Council member of the Otago District Law Society.  Listed 
secondary provider of the Legal Services Agency. Chair of the Lakes Leisure Ltd 
owned by the Queenstown Lakes District Council. Director of GNS Science. 

Senior Management Team 

48 The Board appoints the Chief Executive and delegates responsibility and authority 
for the achievement of objectives to the Chief Executive in accordance with Board 
strategies and policies.  The Chief Executive appoints the senior management 
team and staff to manage and perform the functions of the Agency.  The Agency is 
currently recruiting a Manager Strategic Development. 

49 The Chief Executive and members of the Agency’s management team are:  

Tim Bannatyne – Chief Executive 
Phil Green – Manager Corporate 
Robyn Nicholas – Manager Grants 
Margaret Pearson – Manager Service Contracts 
Chris Woodhouse – Manager Information Services 
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Risk Management Committee 

50 The Board has a Risk Management Committee to assist it with its responsibility for 
managing the risks faced by the Agency.  The Committee is chaired by one of 
three external members, with two Board members (including the Board Chair), and 
the Chief Executive. The members of the Risk Management Committee are: 

Dame Margaret Bazley DNZM – Chairperson, New Zealand Fire Service 
Commission.  Chairperson, Foundation for Research, Science and Technology.  
Member, Waitangi Tribunal.  Commissioner for the Inquiry into Police Misconduct 

Tim Bannatyne – LSA Chief Executive 

Carole Durbin – LSA Board Chair 

Jane Taylor – LSA Board Member 

Basil Logan (Chair) – Chair, Opus International Consultants Ltd.  Chair, 
Government Superannuation Fund Authority 

Ross Tanner – Chair, Crown Health Financing Agency. Director, Computing New 
Zealand Ltd.  Member, Internal Audit Committee, Office of the Controller and 
Auditor-General.  President, Institute of Public Administration New Zealand 
(IPANZ) 

Public Advisory Committee  

51 The Board has established a Public Advisory Committee (PAC) in accordance with 
section 104 of the Act to provide advice to the Agency.  

52 The Agency is currently seeking a representative for people with disabilities on the 
Committee.  The current members are: 

John Hancock (co-chair) – represents youth  
Jim Guest (co-chair) – represents the legal profession  
Colleen Tuuta – represents women  
Emily Maea – represents community law centres  
Lynne Barraclough – represents Māori  
Apii Rongo-Raea – represents Pacific peoples  
Evelyn Weir – represents older people  
Rubina Shaheen Nawabi – represents refugees and migrants  
Penelope Nicholas – represents consumers  

 


