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File: M/001/BR007/004/003 

24 November 2008  

Minister of Commerce  

BRIEFING FOR INCOMING COMMERCE MINISTER 

Executive Summary 

Attached to this note are briefing papers on key issues under the Commerce portfolio.  
These include papers on: 

• Response to the Global Financial Crisis: Role of the Commerce Portfolio; 

• Financial Sector Issues 

• Competition Policy 

• Corporate Policy 

• Intellectual Property Policy  

• International Trade and Economic Linkages 

• Trade Rules, Remedies and Tariffs 

• Standards, Conformance and Regulation 

• Eco Verification 

• Government Procurement 

Not all aspects of the Commerce portfolio have been covered in the attached papers.   
Given their “cross-portfolio” nature, separate briefing will be provided shortly on regulatory 
policy issues and on a single economic market with Australia.  As time permits, we would 
appreciate the opportunity to brief you on each of these issue areas.  Two meetings have 
already been arranged: the first to discuss the global financial crisis, the Capital Markets 
Development Task Force and  Commerce Commission issues (covered in the first three 
papers) and the second to discuss a Single Economic Market with Australia and Vote: 
Commerce Priorities. 
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RESPONSE TO THE GLOBAL FINANCIAL CRISIS: ROLE OF THE 
COMMERCE PORTFOLIO 

Executive summary 

1 The financial crisis points to two sets of issues: 

a How to reduce the length and depth of the recession; and 

b How to prepare for the termination of the bank guarantees while reducing the 
risks of similar crises in the future. 

2 A brief background analysis on the causes of the financial crisis is attached as 
Annex 1. 

3 The Treasury and Reserve Bank have the lead responsibilities to advise ministers 
on these issues.  However, MED has some significant interests.  This report focuses 
on the Commerce portfolio issues. 

4 The Commerce portfolio has a number of responsibilities which influence both the 
likely impact of the crisis and the risks of similar crises in future.  These include: 

a Responsibility for much of New Zealand’s financial sector legislative settings, 
including securities legislation, financial adviser legislation, security market 
legislation and legislation concerning the designation of settlement systems; 

b Responsibility for corporate governance legislation;  

c Providing the secretariat for the Capital Market Development Taskforce, which 
will be able to provide a perspective on how New Zealand should move 
forward from the crisis; and 

d Involvement in trade negotiations, particularly in the “behind-the-border” 
aspects (a separate but related brief is provided on these issues); 

5 In each of these areas we will be considering how we can both mitigate the impact 
of this crisis and reduce the likelihood of future ones.  We would emphasise, 
however, that there is a risk of regulatory overreaction by governments and 
regulators.  NZ is already undergoing a process of significant regulatory reform of its 
financial sector.  Also, the picture on the underlying causes of the crisis is far from 
complete.  We do not have a full picture, at present, about the contribution that 
regulatory settings made to the crisis and, therefore, what changes should be made.  
This will become clearer over time, as more articles, papers and books are 
published on the subject. 1 

                                               
1 However, one of the leading texts on the international front, the text of the statement from the G-20 Summit 
on Financial Markets and the World Economy held in Washington on 15 November provides some clear 
signals about the responses that the world’s major economies are proposing to implement.  Most of the agreed 
actions relate to the regulation of banks and other financial institutions.  However, there are significant agreed 
actions from a Commerce perspective relating to strengthening transparency and accountability, promoting the 
integrity of financial markets and increasing regulatory cooperation. 
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6 Possible early actions that could be taken under the Commerce portfolio include: 

a changes to NZX rules and regulatory requirements that allow listed firms to 
raise capital at a lower cost,  

b bringing forward some changes that would have been contemplated in the 
context of the Review of the Securities Act (partly as a response to (a) above);  

c bringing forward the implementation of the Financial Advisers Act and the 
Financial Service Providers Act, to bring into enforce a key part of the new 
regulatory framework ; 

d pushing on with legislation providing for the designation of settlement systems, 
to better manage risks and improve confidence in New Zealand’s financial 
system; 

e bring forward the work on auditor oversight; 

f consideration of changes in insolvency policy and law; and; and 

g changes required to align New Zealand with changing international financial 
reporting standards (IFRS). 

7 The Ministry will provide you with an overall brief on the financial crisis which can be 
read alongside briefings provided to the government by Treasury and the Reserve 
Bank.  Those briefings will provide you with a detailed analysis of the causes of the 
crisis as well as advice on how the government should seek to respond.  This 
briefing concentrates largely on the issues that arise under your portfolio.  The 
analysis in Annex 1 should be seen as preliminary given that the causes of the crisis 
are still not fully understood and a full response by governments will take some time 
to develop.  

Responding to the financial crisis from a Commerce portfolio perspective 

8 The financial crisis points to two sets of issues.  The first issue is how to reduce the 
length and depth of the recession.  The second issue is how to prepare for the 
termination of the bank guarantees and reduce the risks of similar crises in the 
future.  This brief deals largely with the latter set of issues, which encompass 
measures to restore confidence to financial markets as well as to the economy 
generally.  In this respect, there are a range of measures that can be taken that will 
improve consumer and investor confidence and stabilise markets.  Longer term, it 
will also be important to consider measures that will contribute to sustainable 
productivity and growth which will in part be based on the development of a more 
robust financial sector, reduced regulatory burdens and company rules based on 
transparency and accountability. 

9 Some amendments to the regulatory frameworks are already in the pipeline in the 
form of the Financial Advisers Act, the Financial Service Provides Act and the 
Reserve Bank Amendment Act.  These changes create new responsibilities for 
Securities Commission which will supervise all entities providing financial advice as 
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well for the Reserve Bank in respect of broadening its prudential oversight of non-
bank deposit takers2. 

10 While these changes will reshape our regulatory frameworks to an extent, 
subsequent changes may be needed to ensure these frameworks are sufficiently 
comprehensive and robust to increase investor confidence while improving access 
to capital.  It will be important to ensure that such changes are in place before the 
crown deposit guarantee – the government’s immediate response to the crisis - 
comes off in approximately 2 years time. 

11 Possible early actions that could be taken under the Commerce portfolio include: 

a changes to NZX rules and regulatory requirements that allow listed firms to 
raise capital at a lower cost,  

b bringing forward some changes that would have been contemplated in the 
context of the Review of the Securities Act (partly as a response to (a) above);  

c bringing forward the implementation of the Financial Advisers Act and the 
Financial Service Providers Act, to bring into enforce a key part of the new 
regulatory framework ; 

d pushing on with legislation providing for the designation of settlement systems, 
to better manage risks and improve confidence in New Zealand’s financial 
system; 

e bring forward the work on auditor oversight; 

f consideration of changes in insolvency policy and law; and 

g changes required to align New Zealand with changing international financial 
reporting standards (IFRS). 

12 Other departments are also taking forward regulatory change that will support this 
objective including Anti Money Laundering legislation.   

13 The areas where early action under the Commerce portfolio can be considered are: 

Disclosure Requirements to Raise Capital 

14 The Capital Markets Taskforce3 is considering a number of measures which will 
make it easier for New Zealand businesses to raise capital. 

15 A combination of NZX listing rules and Securities Commission exemption notices, 
which sit within the legislative framework, limit the extent to which listed companies 

                                               
2Prudential oversight of insurance is still to come, as well as anti-money laundering responsibilities for both 
entities. 
3 In addition to drawing lessons from the current crisis, officials will continue to work co-operatively with the 
Capital Market Development Taskforce which was established in July to produce a blueprint and action plan to 
develop New Zealand's capital markets. The Taskforce is scheduled to release its findings in September 2009 
and is also likely to provide early comment on responses to the crisis in its area of expertise. Part of the 
Taskforce’s work will focus on the regulation of capital markets, and officials will ensure the Taskforce’s 
knowledge, experience and suggestions are incorporated into policy discussions on potential amendments to 
the regulation of capital markets. 
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can raise additional equity from existing shareholders without having to go through 
the expense and delay of issuing new offer documents or holding shareholder 
meetings.  The taskforce is considering recommending that these limits are 
increased, along with allowing listed companies to issue debt more easily.  The 
underlying rationale is that companies are already subject to continuous disclosure, 
so information about them should already be in the market.  The taskforce is likely to 
make a separate submission on these changes. 

16 A clear process is in place for making changes to NZX’s listing rules.  NZX formally 
submits proposals to the Minister of Commerce and the Minister then has to decide 
whether or not to object to the changes, following consultation with the Securities 
Commission.  We have not yet seen the detail of what NZX will propose, but expect 
that their proposals will be finalised within the next week or so.  MED intends to work 
with the Securities Commission and NZX to facilitate the rapid approval of any rule 
changes which you support. 

17 In addition to changes to NZX listing rules, some of the proposals are for changes to 
exemption notices by the Securities Commission or to legislation (primarily the 
Securities Act).  In some cases, there will also be a number of ways of achieving the 
objective being sought.  Once we have seen finalised proposals, we will advise you 
on the options available. 

18 From an international perspective, it would be possible to make it easier for 
businesses to raise capital if they were able to use New Zealand offer documents in 
overseas markets.  Interest has already been expressed in such reciprocal 
arrangements by several overseas regulators.  This is a medium term activity, but 
one we could pursue. 

Amendments to the Securities Act 

19 In addition to these early actions described above, there may be some amendments 
to the Securities Act which would be sensible to put in place.  Examples include 
changes around disclosure requirements, particularly for listed companies.  Officials 
were already intending to recommend an examination of such issues in the context 
of the Review of the Securities Act.  (This Review will also include consideration of a 
range of other issues such as the trustee supervisory regime.)     

Financial Sector Regulation 

20 Two areas of work which we propose bringing forward are considering how or 
whether disclosure documents can be simplified and made more relevant, and 
bringing forward the implementation of the Financial Advisers Act. 

21 Businesses seeking to raise capital from the public are required to disclose 
information about themselves in order to allow the public to make an informed 
decision about their investment.  There are concerns that the current documents are 
neither particularly informative (i.e. it is not straightforward for members of the public 
to understand the risks associated with their investment) and they are costly for 
businesses to produce.  Australia is currently undertaking a process to simplify their 
disclosure requirement and we propose doing the same, building on their experience 
where relevant. 



Security Level: In Confidence  Priority:   MEDIUM 

853700 - BRIEFING FOR INCOMING COMMERCE MINISTER Page 7 

22 The Financial Advisers Act 2008 and the Financial Service Providers Act were 
passed in 2008.  The purpose of the Acts is to promote sound and efficient delivery 
of financial advice, and to encourage public confidence in the professionalism and 
integrity of financial advisers and providers.  As the Acts introduce a new regulatory 
regime for financial advisers and providers, a considerable amount of work needs to 
be undertaken before the Acts can be fully implemented. The work includes the 
appointment of a Commissioner for Financial Advisers, the creation of a dispute 
resolution scheme and agreement on and training to standards.  Given the need to 
restore confidence amongst consumers of financial services, many in the industry 
are now of the view that implementation of the Acts is a matter of urgency.  It has 
been previously indicated that the regulatory regime will be fully brought into force 
by mid 2010, but officials are currently giving some consideration to how the 
timeframes might be shortened. 

Clearing and Settlement Systems 

23 A further area of work is the work currently being conducted on settlement systems.  
It has repeatedly been stressed in the commentary on the financial crisis that robust 
central counterparty (CCP) clearing and settlement systems are needed to protect 
against future shocks to the system.  It is suggested that one of the reasons that the 
Lehmans failure caused such a negative impact was that a large value of its 
transactions ($400b) were party to party.  No one knew the net liability from these 
transactions and who would own the final risk.  It took more than 6 weeks to 
establish the net liabilities ($8b) and where they fell.  By then the damage was done.  
However transactions settled and cleared through a central counterparty (CCP) are 
netted off on the day of the transaction.  Some commentators have suggested if 
Lehman’s transactions had all been through a CCP we would not have seen the 
consequential fall in confidence in wholesale banking transactions. 

24 A Bill is currently in the House that provides settlement systems operating in New 
Zealand with the option of applying for designation and being regulated to relevant 
international standards. In return, a designated settlement system receives 
additional legal protections to support the integrity of the system in the case of a 
participant's insolvency or default.  At the same time the Bill is going through the 
house, a separate process is being conducted in consultation with market 
participants to examine the competition and structural aspects around the regulation 
and design of settlement systems.  One of the issues that market participants have 
raised is whether it makes sense to have competing settlement systems in New 
Zealand. 

Auditor Regulation Oversight 

25 There has been no suggestion to date that audit failure has made any contribution to 
the global financial crisis.  Nevertheless, our view is that there is a need to 
accelerate existing work on auditor regulation. 

26 New Zealand’s system of self-regulation is not within the range of systems that are 
regarded as internationally acceptable.  In the last five or so years, most OECD 
countries have introduced government regulation or established a body that is 
independent of the interests of the accounting profession to oversee the quality and 
effectiveness of the profession’s regulatory systems and processes.  These changes 
were made in response to the collapse of a number of large corporations overseas 
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earlier this decade in which the auditor either failed to detect material misstatements 
or was complicit in the production of misleading financial statements. 

27 Although there is no evidence that New Zealand’s continuation of self-regulation has 
caused any harm to our financial markets, Information withheld under section 
9(2)(g)(i) of the Official Information Act – free and frank expression of officials’ 
opinions to Ministers.  Our view is that long term confidence in New Zealand’s 
markets will be stronger if the range of regulation that impacts on the financial sector 
is broadly consistent with international practice. 

Insolvency policy and law 

28 When times are hard, the major imperative from an insolvency perspective is for 
businesses to be as well prepared as possible.  The prospect of a downturn 
heightens the need for businesses to review their strategic direction and look for 
ways to improve efficiency.  Businesses that are doing so now will be the best 
placed to survive any recession that might take place. 

29 Nevertheless, a likely consequence of the crisis is much higher than average levels 
of business failure worldwide.  There are clear signs that this is already starting to 
happen in New Zealand.  However, this may be more to do with the large number of 
finance company failures over the last two years than the global financial crisis.  
Companies Office statistics show a 28% increase in company liquidations for the 
third quarter of 2008 compared with the same quarter in 2007.  There have been 
large numbers of liquidations in the property development and building sectors. 

30 Our preliminary view is that there is no need to fundamentally change insolvency 
laws in response to the financial crisis.  A wide range of tools is available for dealing 
with business entities that are insolvent or may be heading in that direction.  These 
comprise: 

a Liquidation – The liquidation provisions in the Companies Act provide an 
efficient and effective process for selling the assets or the business of a failed 
company and distributing any surplus to creditors in accordance with the 
statutory priorities. 

b Voluntary administration – VA, which is another Companies Act mechanism, 
provides a five week moratorium for an administrator to assess the viability of 
a business and make a recommendation to the creditors.  Creditors then vote 
to decide whether to liquidate the company, agree to a restructuring under a 
proposed deed of company arrangement or return control of the company to 
the directors. 

c Receivership – The Receiverships Act 1993 provides for the appointment of a 
receiver under a deed of agreement between the debtor and a major creditor, 
usually a bank.  The receiver manages the business and the outcome can 
either be rehabilitation or liquidation. 

d Informal workouts – Workouts are generally aimed at rehabilitating 
companies whose businesses are fundamentally sound but have cash flow 
problems.  The workout options are interest holidays, rescheduling debt, debt-
equity conversions and, if they still have some cash, debt buyback at a 
discount from creditors. 
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e Bankruptcy – Although personal insolvency processes are more designed for 
the needs of consumer debtors, sole proprietors and partners in failed 
businesses can apply to be declared bankrupt. 

f Statutory management – Subject to various conditions, the Corporations 
(Investigation and Management) Act 1989 permits the government to appoint 
a statutory manager in rare cases where a corporate collapse is caused by 
fraud or recklessness and where conventional procedures would be 
ineffective.  There are also statutory management provisions in the Reserve 
Bank of New Zealand Act 1989 (if a bank is unable to perform its functions) 
and the Life Insurance Act 1908 (if an insurance company is unable to meet its 
liability to policyholders). 

31 The matters to be considered in the choice between liquidation and rehabilitation 
have not changed because of the financial crisis.  Whether times are good or bad, 
the rehabilitation option will only be attractive if the following conditions are met: 

i The business is viable long term and has significant going-concern value; 

ii The cost benefit analysis points to a higher return to the bank or creditors 
under rehabilitation than liquidation; and 

iii The bank or creditors believe that they can trust the directors. 

32 If these conditions are not met or it is unlikely that a technically insolvent firm can 
trade its way out of difficulty, then the only option is to liquidate the company.  If this 
is not done in a timely manner, the risks are that: 

a Any recession that might take place in New Zealand will be longer than 
necessary because of delays in diverting capital from negative or low value 
uses to higher value uses; and 

b The losses will be much larger.  That could increase the likelihood that unpaid 
creditors’ businesses will also become insolvent. 

Financial Reporting 

33 New Zealand is one of more than 100 countries that have adopted International 
Financial Reporting Standards (IFRS), which are made by the London-based 
International Accounting Standards Board (IASB).  Standards are made by the 
Financial Accounting Standards Board (FASB) in the United States. 

34 IFRS and U.S. generally accepted accounting principles (US GAAP) both required 
the mortgage-backed securities to be marked-to-market (i.e. the fair value rule, 
which is the price at which they could be exchanged in a current arm’s length 
transaction or an estimate in the absence of an actual exchange).  In 2007, financial 
sector companies exposed to the mortgage market began to mark down their assets 
quickly and steeply. 

35 One perspective is that mark-to-market speeded up the slide, because losses that 
were reported on balance sheets led to declining share prices and lower credit 
ratings.  It has also been claimed that mark-to-market (a) was misleading because 
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over time the losses would not have been so great; and (b) mark-to-market can not 
be used because markets in the relevant instruments are no longer active. 

36 An alternative perspective is that mark-to-market is a sound accounting principle 
which helped expose the problem.  But for the mark-to-market rule, the losses would 
have been hidden from public view much longer, leading to a bigger bubble and 
much larger losses. 

The response by the standards setters 

37 In October 2008: 

• The IASB and FASB set up a high-level advisory group comprising senior 
leaders with broad international experience with financial markets.  The group 
will consider how improvements in financial reporting could help enhance 
investor confidence in financial markets.  The group will also identify the 
accounting issues that require urgent and immediate attention as well as the 
issues for longer term consideration; 

• The IASB published educational guidance on the application of fair value 
measurement when markets become inactive; and 

• The IASB has amended the standard relating to the measurement and 
recognition of financial instruments (IAS 39).  The amendment more closely 
aligns IFRS with US GAAP, thereby removing a perceived comparative 
disadvantage facing European financial institutions.  This amendment allows 
financial assets to be reported at amortised cost4 as an alternative to mark-to-
market in certain circumstances.  While losses due to credit events will still 
need to be recognised, losses due to price changes need only be disclosed in 
the notes.  

38 The first two measures appear to be positive developments.  There have been 
mixed reactions to the change to IAS 39.  Although European banks were seeking a 
more permissive change to IAS 39 than was made, it does nevertheless provide 
them some scope to exercise the option to amortise their losses when the price of 
their asset falls, so long as the reported value of the reported asset is still expected 
to be able to be recovered. 

39 However, some investor interests have stated that the changes to IAS 39 are a 
disservice to capital markets because they provide scope for companies to obscure 
the true market value of some of their financial instruments.  Thus, the risks are that: 

a Investor confidence will be further weakened due to a lack of confidence about 
the reliability of financial statements produced under the amended standard; 

b Investors will make poor decisions based on misleading information; and/or 

c Financial institutions that are insolvent will be able to withhold that information 
from the market for a time, leading to more and larger investor losses. 

                                               
4 Amortised costs – writing off losses over a time period in a note to the accounts. 
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40 If one accepts that these concerns are valid, then the risks will be minimised if the 
amendment is to be a stop-gap measure pending a more considered analysis of the 
issues, with a view to a further amendment at a later date. 

41 The mark-to-market rule remains in place in the US despite calls by the American 
Bankers’ Association on FASB, the Securities and Exchange Commission (SEC) 
and politicians to change it.  In October, the Financial Accounting Foundation (the 
parent body of FASB) wrote to the Chairmen of the SEC and the House Finance 
Services Committee urging them to reject appeals to overturn the rule, stating that it 
would be detrimental to investor confidence to overturn a FASB standard or 
otherwise suspend or restrict independent standard-setting activities. 

The impact on New Zealand’s equivalent to IAS 39 (NZ IAS 39) 

42 Given that New Zealand has adopted IFRS, the ASRB and the FRSB have made 
the same changes to NZ IAS 39. 

43 This change is taking longer to implement in New Zealand than many other 
jurisdictions, mainly because the Financial Reporting Act 1993 states that standards 
do not come into force until 28 days after they are made.  For a period in October 
and November 2008 NZ IFRS will not have been fully consistent with IFRS.  
Nevertheless, this should not matter because the amendments to both IAS 39 and 
NZ IAS 39 apply retrospectively to 1 July 2008 and because the amendment 
effectively adds an option for reporting entities. 
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Annex 1: Background on the financial crisis 

Many commentators argue that the financial crisis originated in macroeconomic imbalances 
between current account surplus countries (such as China and oil exporters) and those 
running current account deficits (and in particular the United States).  Low interest rates in 
the United States combined with the large flows of funds from surplus countries appear to 
have created a liquidity bubble and lowered the cost of capital.  This, in turn, seems to have 
contributed to excessive risk taking and inflated asset values.  Sub-prime mortgages are an 
example of the excess risk taking. 

A key method for financing the sub-prime mortgages was to bundle them together and sell 
them as mortgage-backed securities.  In some cases, the original mortgage was for up to 
100% of the value of a home with an initial period at which interest rates were set at 
concessionary levels.  Some of those borrowing did not have the income levels needed to 
meet the repayments, once interest rates were adjusted to the market level.  It has been 
suggested that this lending was premised on the view that house prices would continue to 
rise.  In addition, it is possible that because the mortgages were on-sold by banks as 
securities, the banks were less diligent than they might otherwise have been because they 
would not have to bear the (full) cost of any mortgage default. 

More complex derivate products with varying risk characteristics were then built on the back 
of these mortgage-backed securities.  A wide range of investors purchased these products, 
including pension funds and other financial institutions. 

It is now more than a year since the slowing US housing market triggered concerns about 
sub-prime mortgages.  As mortgage defaults increased, some financial institutions faced 
losses so large that they did not have sufficient capital to absorb them and they became 
insolvent.  Some, such as Bear Stearns, were bought by other financial institutions. 

However, the problems became worse when Lehman Brothers went into bankruptcy in 
September 2008.  The complexity of the derivatives on its books meant that it was not 
always clear where the underlying liabilities associated with the products lay or the true 
value of financial institutions’ assets.  Accordingly, banks became nervous about the risks 
they were taking in lending to each other, creating a confidence crisis in the wholesale 
money market.  Banks also became more reluctant to jointly fund large projects which they 
would normally not be willing to fund on their own.  The funds needed for investment and 
consumption consequentially reduced and became more expensive. 

The interlocking relationships in the banking sector globally mean that the effects are being 
felt in many countries, not just in the United States.  Many of the worst affected banks 
operate globally.  In addition, about one-third of the sub-prime-related securities products 
were sold to offshore investors and this has had a negative effect on a number of financial 
institutions in Europe. 

In the US, the collapse of large highly respected financial institutions, together with the fall 
of the housing market, has significantly depressed US growth.  Similar situations have 
arisen in a number of European countries, taking a number into recession.  This has 
decreased demand with a consequential decrease in demand for global trade.  This, 
together with the uncertainty over asset values resulting from the financial crises, has had a 
significant impact on stock markets around the world.  Even those with cash took it out of 
the system due to uncertainty about the market floor.  
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Although the picture on what went wrong is far from complete, it is, nevertheless, becoming 
increasingly clear that there were failures at a number of points in the financial system.  
What needs to be established is what part in the crisis each of the following groups of 
entities played internationally and why: 

a Banks – Many banks and other lenders appear to have adopted some unsound 
lending practices, thereby neglecting their main responsibility, which is to protect 
their shareholders’ equity.  A recent OECD report5 suggests that governance failures 
within banks were a major issue.  It states that key information was withheld from 
boards and sometimes senior management.  In other cases, boards approved the 
strategy but did not monitor implementation.  The report also suggests that some 
boards did not understand the nature of the products or the level of risk they were 
exposing their banks to. 

b Insurance companies – It also appears that there were governance failures within 
insurance companies and other financial institutions, with risk management systems 
either being inadequate or breaking down. 

c Credit rating agencies – It appears that credit rating agencies had conflicts of 
interest.  They were advising sellers how to package securities to achieve higher 
ratings and providing the ratings on those products.  It also appears that they 
continued to rate sub-prime mortgage-linked investments highly after the market’s 
downturn had become apparent. 

d Investment banks – Some investment banks built up significant portfolios of 
securities backed by sub-prime mortgages without disclosing the extent of these 
portfolios to the market. 

e Mortgage originators and other intermediaries – Mortgage originators received 
commissions regardless of whether a mortgage was soundly based.  Consequently 
they sold mortgages to some people who did not understand the complexities 
associated with the mortgages and had no prospect of repaying.  In addition, other 
commission agents were selling the high risk mortgage-backed securities to 
investors for whom they were unsuited. 

f Regulators – The Basel System provides the framework for banking industry 
regulation globally.  Basel II, which was published in 2004, significantly eased up on 
minimum regulatory and capital requirements required under Basel I.  In the 
transition, some banks had the opportunity to reduce their capital ratios.  Some did 
so by borrowing heavily in the wholesale market and concentrating their assets in 
mortgage products (e.g. the failed UK bank, Northern Rock). 

In the United States, several regulators have responsibilities relating to the financial sector, 
notably the Federal Reserve (for federally chartered banks) and the Office of Federal 
Housing Enterprise Oversight, (for the largest mortgage firms, including Fannie Mae and 
Freddie Mac).  It seems that the US regulators did not recognise the risks associated with 
the very rapid growth of risky mortgage lending.  Some US regulators, including the Federal 
Reserve, also actively resisted calls for tighter regulation of sub-prime mortgages. 

If there is a common theme, then it would appear to relate to incentives.  Why did so many 
individual decision makers have incentives to do things that were seemingly contrary to 

                                               
5  Corporate Governance Lessons from the Financial Crisis, DAF/CA/CG(2008)11, 20 October 2008.  
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their own entities’ long term interests and the world economy?  The answer to that question 
is not clear at present. 
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FINANCIAL SECTOR ISSUES  

Background 

1 Every economy is dependant on an effective and well functioning financial sector. In 
most modern economies, the financial system has a significant role, as it allocates 
available resources to investments in sectors that are capable of generating the 
highest return on capital for the economy. 

2 The financial sector consists of two key components: capital markets and the 
banking system.  Capital markets provide a mechanism that allow firms and 
governments to raise capital directly and that permit securities, representing claims 
to capital, to be traded. Increasingly, the evidence shows that both capital markets 
and the banking system are important for growth as they fulfil different, but 
complementary, functions.  While some capital market functions can be accessed 
from international markets, the evidence suggests that foreign and domestic capital 
are not perfect substitutes. 

3 Given that some parts of New Zealand’s capital markets are small and 
underdeveloped by international standards, a focus on how to develop them and 
ensure that they function as effectively as possible is an important part of 
strengthening and developing our economy. 

4 The recent turmoil in global financial markets has highlighted the impacts that the 
financial market can have on the wider economy when not functioning effectively. A 
central aspect of ensuring that the financial system operates effectively is to have 
effective risk management within the system, which is in part fulfilled by Government 
regulation.   A separate brief on the global financial crisis has been provided to you 
entitled “Response to the Global Financial Crisis: Role of the Commerce Portfolio”.  
(This paper should be read in conjunction with and in addition to the briefing on the 
global financial crisis.  Most of the issues that require your immediate attention as 
Minister have been set out in the latter brief.) 

5 The Ministry of Economic Development (“MED”) has an important role in the 
medium term in developing an enduring regulatory framework that allocate risks 
appropriately across the sector. To this end, it is preferable that the Government 
only intervenes to establish a framework for markets to manage their own risks. This 
principles-based approach will provide a more flexible and enduring means for 
managing risk in the financial sector. 

6 A framework for effective risk management in the financial market will requires, 
amongst other things, that there are appropriate mechanisms in the market for: 

a Provision of clearing and settling trades in financial products; 

b Disclosure of risks associated with the financial products; 

c Improving the levels of financial literacy amongst consumers in financial 
markets; 

d Provision of effective oversight by regulators; 
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e Ensuring intermediaries operate in a competent and effective manner; and 

f Imposing controls on institutions of systemic importance.6 

Current Issues 

Capital Market Development Taskforce 

7 The Capital Market Development Taskforce is undertaking work in respect of the 
evaluation of the capital markets in New Zealand. It is looking broadly at the current 
state of our capital markets, the international context, future risks and opportunities, 
and key changes necessary to deliver the best possible capital markets for New 
Zealand. 

8 Government established the taskforce in July 2008 to provide a blueprint for the 
development of New Zealand’s capital markets, along with an action plan of 
concrete measures that could be taken to achieve the blueprint.  The taskforce is 
due to report it’s findings in September 2009.  The terms of reference for the 
taskforce and a list of members are attached as annexes to this briefing.  Other 
government agencies involved in supporting the taskforce are the Treasury, the 
Reserve Bank and Inland Revenue. The Taskforce is also looking at short term 
measures to allow firms to more easily raise capital and will put forward proposals 
for change later in November. 

9 The taskforce initiative arose following an MED-initiated investment forum of key 
private sector individuals and relevant government agencies in November 2007 to 
discuss how to improve the investment environment in New Zealand.  At that forum, 
there was widespread agreement that New Zealand needed to, and could, do better 
in this area.  There was also strong support for industry and government working 
collaboratively in this area. 

10 MED provides a small secretariat to support the work of the taskforce.  This is 
funded from a budget bid in the 2008 budget of $500,000 and MED is also 
contributing some additional funding and staff resourcing.  Taskforce members are 
unpaid, but the secretariat is able to meet their travel and meeting costs where 
needed. 

11 The taskforce secretariat is working closely with the Financial Sector Team in MED, 
given that an important part of the taskforce’s report is likely to be focussed on 
financial sector legislation.  This ensures that MED is able to have broad insights 
from the taskforce process, and also that the taskforce is well informed as to the 
current policy agenda.  Inland Revenue and Treasury involvement on the taskforce 
ensures that any taxation issues that arise can be quickly fed into the tax policy 
process, and that discussions in the taskforce are well informed.  Similarly, the links 
with the Reserve Bank and Treasury are important when initiatives such as the 
Crown deposit guarantee, which alter capital market incentives, are discussed. 

12 Officials and taskforce members consider that, given the likely international pressure 
for regulatory responses to the current crisis, it is important to have a group with 
strong industry commitment and participation to help New Zealand determine the 

                                               
6 Note that regulatory controls on institutions of systemic importance are generally prudential measures. The 
Reserve Bank of New Zealand is responsible for prudential regulation in New Zealand. 
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best way to position our capital markets as we move out of the crisis.  In addition, 
there may well be new opportunities for New Zealand to exploit in the new financial 
landscape and we need to be alert to those possibilities. 

13 Rob Cameron, the taskforce chair, will seek an early meeting with you to discuss the 
role of the taskforce and the contribution that they can make. 

Settlement Systems 

14 Information withheld under section 9(2)(f)(iv) of the Official Information Act – 
protecting the confidentiality of advice tendered by officials. 

Legislation 

15 These developments were the original motivation for the Settlement Systems, 
Futures, and Emissions Units Bill, although the provisions of the Bill are not specific 
to NZX. The objectives of the Bill are to:  

a signal that trades in securities and other products in New Zealand can be 
cleared and settled through systems that meet the expectations of 
international and domestic participants.  

b reduce compliance costs by aligning the regulation of exchanges seeking to 
operate in both the securities and futures markets and codifying that 
participants approved by the operator of an authorised futures exchange are 
authorised futures dealers.  

c clarify the regulatory treatment of emissions units (for market operators and 
market participants) to support the trading of emissions units and the 
development of the market for emissions units. 

16 The Bill was referred to the Commerce Select Committee in September 2008, which 
has called for submissions. We recommend that the Bill be reinstated to enable the 
Commerce Committee to hear submissions in early 2009. 

Policy Work 

17 Settlement systems contribute to a well functioning capital market and capital market 
development.  Consultation on an exposure draft of the bill revealed significant 
concerns about the provision of settlement services and how these systems are 
expected to develop in future.  As a result, officials from the Ministry of Economic 
Development, Treasury, RBNZ, and the Securities Commission are conducting a 
policy review of New Zealand's approach to clearing and settlement of securities. 
This policy review is restricted to issues that fall outside the scope of the Bill itself. 
For example, competition authorities in other jurisdictions have been concerned by a 
potential or actual concentration of market power in the provision of settlement 
services.  
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18 We are aiming to report back in March 2009 with any recommendations arising from 
this review. 

Financial Advisers Act Implementation 

Timing 

19 The Financial Advisers Act 2008 was passed on 27 September 2008. The purpose 
of the Act is to promote sound and efficient delivery of financial advice, and to 
encourage public confidence in the professionalism and integrity of financial 
advisers. Financial advisers support the financial system by providing an 
intermediation service between the issuers of financial products and consumers. 
Effective intermediation will help ensure that consumers are investing in areas that 
are suited to their needs, which in turn ensures that there is an efficient allocation of 
capital in the markets. 

20 As the Act introduces a new regulatory regime for financial advisers requiring 
financial advisers to meet competency standards. A considerable amount of work 
needs to be undertaken before the Act can be fully implemented. It has been 
previously indicated that the regulatory regime will be fully brought into force by mid 
2010, officials will report to you in due course with a confirmed timeframe. Officials 
are exploring options to streamline this timeframe to hasten the regime’s 
implementation and to more quickly improve investor confidence in financial advice. 
There appears to be some scope to move the start date forward from mid 2010 to 
either late 2009 or early 2010. 

Commissioner for Financial Advisers 

21 In order to facilitate the implementation process, part of the Act will be brought into 
force on 5 December 2008 to allow the Commissioner for Financial Advisers to be 
appointed. This in turn will allow the Commissioner to commence work on 
establishing a Code Committee for the development of the relevant rules and 
competency standards for the code of professional conduct for financial advisers. 
Ministerial approval will be required before the code of professional conduct may be 
finalised. 

Disclosure Regulation for Financial Advisers 

22 These provisions will also allow work to commence on the disclosure regulations 
that are expected to be promulgated by September 2009. These regulations can 
only be made by the Governor General in Council, on the recommendation of the 
Minister of Commerce. 

Baseline Review 

23 Information withheld under section 9(2)(f)(iv) – protecting the confidentiality of advice 
tendered by officials. 
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24 The purpose of this review is to: determine the appropriate level of funding and fees 
required for each entity to effectively fulfil its mandate as an independent Crown 
entity; provide for operational cost efficiencies where appropriate; review the level of 
third party fees charged by both entities; ensure there is an acceptable balance of 
public and private funding; and consider the strategic direction and 
organisational structure of the entities going forward. 

25 The initial funding results will be available by December 2008 to be used as a 
benchmark for the 2009/10 budget round. The fees review will be finalised in the first 
quarter of 2009. It is expected that this Review will address the fees to be charged 
under the Financial Advisers Act 2008. 

Investor Confidence and the Role of Market Conduct Regulation 

26 Both the Securities Act 1978 and the Securities Markets Act 1988 are administered 
under the Commerce portfolio. These Acts regulate the operation of securities 
transactions in New Zealand.   

27 Officials intend to undertake further work on the market conduct regulation of the 
financial sector to improve investor confidence in the sector.  This involves: 

a reviewing and potentially reforming the securities regulations. The objective of 
this work is to determine the interventions required to improve investor 
confidence, while increasing the ease of access to capital. To this end, officials 
will work with Treasury to determine the role of market conduct regulation, 
relative to prudential regulation - in particular, when thinking about the 
transition from the depositor guarantee schemes. 

b an examination of the role of market conduct regulation in the context of other 
recent legislative and non-legislative developments in the financial markets. 
Specifically, the advent of the Financial Advisers regime may provide 
opportunity to re-consider the nature of any market conduct regulation. 

28 In conjunction with longer term work, there are some immediate steps that can be 
taken to provide for ease of access to capital. However, such changes will need to 
be considered in light of the consequences such steps may have on the longer term 
objectives described above.  

29 A number of specific proposals, with the aim of facilitating capital raising for 
companies, are likely to be recommended for early implementation by the Capital 
Markets Development Taskforce. You will have an opportunity to consider whether 
to expedite the introduction of its proposals. The proposals are expected to include: 

a Amendments to the NZX listing rules that are aimed at reducing some of the 
barriers to capital raising for listed companies; 

b Examining the need for prospectus and investment statement requirements in 
light of the role of continuous disclosure; and 

c Streamlining the distinction between the public and private offerings of 
securities. A clear and appropriate distinction will ensure that issuers will be 
able to raise capital from the most effective source in the markets without 
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imposing unnecessary compliance or transactional costs on such capital 
raising activities. 

30 Officials are also examining the possibilities of streamlining the general disclosure 
requirements on issuers, specifically to ensure that disclosure is effective at 
addressing “mum and dad” investors’ needs, which will also be aimed at improving 
financial literacy. 

31 These proposals may involve Amendment to some pieces of legislation (Securities 
Act) and some regulations. Some proposals may require amendment to market 
rules, issued by the NZX. Officials will work with The NZX and the Securities 
Commission to facilitate any necessary amendments. 

Financial Literacy 

32 In recent years there has been increased awareness of the importance of financial 
literacy. There has been recognition that financial literacy has a vital role in 
supporting a well-functioning financial system and can contribute to a thriving 
economy, through competitive and efficient markets.  

33 As healthy financial markets are a key factor in the effective functioning of an 
economy, improving the level of financial literacy clearly fits with Government’s 
agenda of improving productivity. In addition, the global financial turbulence which 
has led to the financial sector and households experiencing difficult market 
conditions provides a further rationale for government to investigate its role in 
coordinating financial literacy initiatives. 

34 Officials have proposed the development of an inter-agency steering group for 
financial literacy initiatives in New Zealand.7  The steering group would be supported 
by a secretariat comprising officials from the Financial Sector team and Ministry of 
Consumer Affairs. The first task of the   steering group would be to commission two 
research projects investigating the nature and extent of financial literacy in New 
Zealand. The first research project would be a desktop study investigating 
the impact financial literacy can make to individuals. The second research project 
would explore the nature of the New Zealand government’s engagement in financial 
literacy initiatives. These research projects are aimed at providing information to 
help develop the key policy objectives which would guide work on the government 
strategy for financial literacy.  

35 It is currently envisaged that a Cabinet decision will be sought in April 2009 to 
determine a ministerial lead for financial literacy, and set out a proposal for the 
project’s overall direction. These objectives would inform the development of a cross 
governmental strategy to improve the level of financial literacy in New Zealand. 

Other work Areas 

36 The Financial Sector Team at MED is also involved in a number of other areas of 
work, including work on Takeovers, KiwiSaver and international activities in respect 
of financial services. 

                                               
7 This group is likely to include officials from Ministry of Economic Development, Ministry of Consumer Affairs, 
Ministry of Education, Securities Commission, Reserve Bank , Ministry of Pacific Island Affairs, Ministry of 
Social Development, Retirement Commission, the Treasury, Te Puni Kokiri and potentially other departments. 
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KiwiSaver 

37 The Ministry is responsible for the regulatory regime that applies to KiwiSaver 
schemes. As a national savings initiative, KiwiSaver allows for the accumulation of 
savings that may be used to boost economic growth in New Zealand. In order to 
ensure that there are appropriate protections for funds held by KiwiSaver schemes 
an effective regulatory regime is necessary. 

38 The Ministry is currently undertaking work on a number of technical policy areas 
relating to the operation of the initiative. This includes an analysis of the following 
issues: 

a Transparency of fees; 

b Trans-Tasman superannuation portability (in conjunction with Treasury); 

c Transfers between KiwiSaver schemes 

d Distribution of KiwiSaver schemes by non-KiwiSaver providers; 

e The role of default providers; and 

f Payments to next of kin on the death of a KiwiSaver member.  

39 Officials will provide you with a briefing on outstanding KiwiSaver policy issues in 
February 2009. You will wish to note it is expected that a Memorandum of 
Understanding on superannuation portability with Australia will be signed in 
November 2008. 

Takeovers 

40 The Takeovers Panel has made recommendations to the Minister of Commerce, on 
proposals to amend the requirements applying to Schemes, Amalgamations and the 
Takeover Code. The Panel’s recommendations are aimed at reducing the risk of 
regulatory arbitrage between these three options. This is aimed at facilitating better 
economic outcomes for companies and their shareholders. The Panel has also 
recommended minor amendments to the Takeovers Act to provide more effective 
applications of the legislation by the Takeovers Panel. 

41 Officials are currently considering the recommendations of the Panel and intend to 
report to you by March 2009 to facilitate the drafting of a Bill by June 2009. 

International Activities 

42 The recent turbulence in the world financial markets has highlighted the 
connectedness of our domestic markets with the global financial system. This in turn 
has demonstrated the importance of ensuring policy development in the financial 
sector is undertaken in both a domestic and international paradigm. 

43 To that end, the Ministry is involved with discussions on finalising the Financial 
Services Chapter in the Trans Pacific Partnership Free Trade Agreement.  

Mutual Recognition 
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44 Internationally the development and use of inter-governmental and inter-
regulator mutual recognition agreements has been growing. Mutual recognition of 
securities offerings and the regulation of brokers would improve New 
Zealand’s access to capital in foreign markets. In recognition of these developments 
and the need for New Zealand to deepen its markets in the current economic 
climate, officials have had discussions with the Securities Commission regarding 
how mutual recognition can be used to enhance New Zealand's long term economic 
development. Further to these discussions officials believe there is merit in scoping 
the possibility of more mutual recognition agreements with other countries. The 
Securities Commission will  play a key role in exploring opportunities and promoting 
New Zealand as a potential partner for mutual recognition agreements 

Australia 

45 Further, given our close relationship with Australia, officials continue to work on 
issues relating to the trans-Tasman co-ordination of business law, particularly on 
facilitating mutual recognition regimes where appropriate. The financial sector work 
programme for the co-ordination of business law includes:  

a Mutual recognition of financial advisers; 

b Ongoing monitoring work on the Mutual Recognition of Securities Offering; 

c Co-ordination of Insurance regulation; and 

d Financial Literacy. 

Issues for Immediate Consideration 

Capital Market Development Taskforce 

Proposals to reduce capital raising costs 

46 The taskforce is likely to provide government with a submission proposing a number 
of changes to reduce the costs to businesses of raising capital.  A number of these 
proposals is likely to involve changing the NZX’s listing rules. You will need to 
consider the proposals. Some would require the Minister of Commerce to not 
disallow the rules, following consultation with the Securities Commission.  Some of 
the other suggestions would require legislative change.  We are working with the 
Securities Commission and NZX to ensure that, where appropriate, any 
improvements you support could be made as rapidly as possible. 

Ministerial support 

47 The taskforce currently reports to four Ministers – the Ministers of Finance, 
Economic Development, Commerce, and Associate Finance.  The Minister of 
Commerce has provided day-to-day oversight.  At the beginning of the process, the 
chair met with all Ministers and there was also a dinner hosted by Ministers for all 
taskforce members.  It was agreed that there would be regular reports of the 
taskforce work to Ministers, but that they would not attend taskforce meetings. 

48 A priority will be to reconfirm the nature of Ministerial support for the group.  Officials 
consider that because the work of the taskforce touches on a number of portfolios, 
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and has a number of government agencies involved, the support of key Ministers is 
important.  This will be particularly important when the taskforce is developing and 
presenting options for change – both to ensure that the taskforce is aware of 
Ministerial interest in particular issues, and to facilitate the implementation of 
recommendations.  Given the level of industry representation on the taskforce, it is 
also a signal to private sector representatives that government supports their work. 

49 Officials also consider that having a lead Minister responsible for day-to-day contact 
with the taskforce is useful from a practical viewpoint, given the difficulties in 
arranging meetings with several Ministers. 

Reaffirming the mandate 

50 Given that the taskforce is led by the private sector, it would be useful for the new 
government to reaffirm their mandate.  Depending on how the international financial 
situation develops, it may also be appropriate to make some changes to the terms of 
reference for the taskforce. 

51 Officials will work with the taskforce chair and report back to you in January 2009 on 
a proposed way forward. 

52 The taskforce chair will seek an early meeting with Ministers to discuss the work of 
the taskforce.  He will provide you and the Ministers of Finance and Economic 
Development with a separate briefing. 

Financial Advisers Act Implementation 

53 In order to facilitate the timely implementation of the Financial Advisers Act, there 
are two issues, relating to funding and the appointment of a Commissioner for 
Financial Advisers that will need your immediate attention.  

Information withheld under section 9(2)(f)(iv) – protecting the confidentiality of advice 
tendered by officials. 

54 Information withheld under section 9(2)(f)(iv) – protecting the confidentiality of advice 
tendered by officials. 

Appointment of the Commissioner for Financial Advisers 

55 The Financial Advisers Act establishes a new role for the Commission as the 
regulator for financial advisers. The specific functions of the Commissioner include: 

a appointing members of a Code Committee (which will be responsible for 
developing a professional Code of Conduct); 

b reviewing and recommending for approval, the draft Code of Conduct; 

c chairing the Disciplinary Committee; and 

d carrying out any other functions imposed by legislation. 

56 It is important that a Commissioner is appointed as soon as possible to allow the 
Code committee and the code of conduct (including the relevant competency 
requirements) to be established. Officials are in the process of receiving and 
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reviewing applications for the position of the Commissioner. We will be making our 
final recommendations to you shortly.  
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Annex: 
 
CAPITAL MARKET DEVELOPMENT TASKFORCE:  TERMS OF 
REFERENCE 
 
Aim 
 
To develop and launch a blue print to improve New Zealand’s financial system for the 
benefit of the New Zealand economy and its businesses. 
 
Objectives 
 
The taskforce will: 
 

• identify key constraints and key opportunities for the development of NZ’s financial 
system; 

• identify and debate options to improve the performance of New Zealand’s financial 
system; and 

• develop a blue print for the development of New Zealand’s financial system. 
 
Output 
 
The taskforce will produce a blue print for the development of New Zealand’s financial 
system.  The blue print will include: 
 

• an analysis of the current strengths and weaknesses of New Zealand’s financial 
system and consequent implications for New Zealand’s economic growth; 

• an assessment of the key factors which will set the international context in which the 
blue print would be delivered; 

• an articulation of the options for New Zealand’s financial system and the costs, 
benefits and tradeoffs of those options, in particular on economic growth; 

• a view on which option would best serve New Zealand given its current situation and 
future risks and opportunities; and 

• identification of the key changes New Zealand would need to make to deliver such a 
financial system. 

 
The taskforce will seek to win support from government and business to take action to 
deliver the blue print.  Action agreed will be published separately in an action plan which 
would include clear milestones. 
 
The blue print and action plan will be launched at an industry event, similar to that of the 
November 2007 Investment Forum.  Where feasible, business and the government will 
announce actions that they have already agreed on and can commit to taking. 
 
Membership 
 
Membership is not intended to be representative, but based on expertise to provide a 
vehicle for focussed discussion. 
 
Status 
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The taskforce will be chaired by a senior business representative and have the freedom to 
refine the focus for this work and confirm its method of working.  In that sense, these terms 
of reference are intended as a draft to be developed by the group 
 
The taskforce will operate for one year, beginning in July 2008.  The taskforce will operate 
under Chatham House rules in order to promote free and frank discussion. 
 
Scope and relationship with other processes/mechanisms 
 
The taskforce will complement rather than duplicate the work of other advisory or 
representative bodies that already have remits to investigate issues that may be of interest 
to the taskforce. 
 
The functioning of the financial system is influenced by settings in many areas of the 
economy (e.g. immigration, tax and education settings, to name just three).  Where specific 
factors are seen as a key constraint to the functioning of the financial system they can be 
noted by the taskforce.  However, it is likely that any recommendations for action in those 
areas will be more appropriately addressed by other groups or processes (e.g. in the case 
of taxation, by using the generic tax policy processes followed by Inland Revenue 
Department and Treasury).  This is important to limit duplication of activity and to ensure 
that any recommendations are informed by a balanced assessment of the pros and cons of 
change. 
 
Funding 
 
The taskforce will be jointly funded by Government and business.  Government will provide 
the secretariat and a small amount for research.  Business will provide secretariat for any 
working groups and a small amount to co-fund streams of research. 
 
Meeting frequency 
 
The group will meet quarterly at key points in the process.  However, outside of formal 
meetings, the chair can play a more active role.  The members need to be sufficiently 
involved in order to steer the work and be able to commit to concrete actions at the end of 
the process. 
 
Role of secretariat 
 
A small secretariat in MED will provide both secretarial support (i.e. meeting organisation) 
as well as analytical support to the discussions at the taskforce and draft reports for 
members to consider. 
 
Engagement with stakeholders 
 
The taskforce cannot include all those with a legitimate interest in the issues it will be 
discussing.  Nor will members necessarily have the most expertise in some of the areas 
discussed.  Ensuring that the taskforce members are able to effectively bring others along 
with them will be important to maximise the chance of their findings being both well 
informed and effective. 
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Taskforce members can be expected to do some of this engagement as part of their regular 
discussions with others in their industry and the secretariat can also maintain contact with a 
wider group of stakeholders. 
 
Ministerial involvement 
 
Ministers will not normally attend meetings but will be regularly updated on progress and 
provide input via the taskforce chair and officials.  The Ministers involved will be the Minister 
of Finance, the Minister for Economic Development, the Associate Minister of Finance (Hon 
Trevor Mallard) and the Minister of Commerce. 
 
 
Taskforce membership 
 
Rob Cameron (Taskforce Chair, Executive Chairman, Cameron Partners) 
Franceska Banga (CE, New Zealand Venture Investment Fund Ltd) 
Jonathan Ling (CEO and Managing Director, Fletcher Building Ltd) 
Rob McLeod (Managing Partner, Ernst & Young New Zealand) 
Gareth Morgan (CE, Gareth Morgan Investments) 
Adrian Orr (CE, New Zealand Superannuation Fund) 
Cathy Quinn (Senior Corporate Partner, Minter Ellison Rudd Watts) 
Scott St John (CE, First NZ Capital) 
Mark Weldon (CE, NZX) 
Nigel Williams (Managing Director, Institutional Corporate and Commercial, ANZ National) 
 
Senior officials from the Ministry of Economic Development, Reserve Bank of New Zealand, 
Treasury and Inland Revenue are also on the taskforce. 
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COMPETITION POLICY 

Executive summary 

Why competition? 

A significant body of economic literature indicates that a competitive environment is 
beneficial to productivity growth and innovation because it provides strong incentives for 
firms to adopt best practice techniques and engage in innovative activity.  For example, the 
main conclusion from an extensive work programme by the OECD is that regulatory 
reforms promoting competition tend to boost productivity and innovation. 

The main aim of the competition policy work programme is to ensure that the benefits 
associated with competition are understood and adequately reflected in government 
policies and programmes.  To that end, we are committed to ensuring that there is effective 
competition law (the Commerce Act 1986), an adequately resourced competition authority 
(the Commerce Commission), good use of competition principles and practices in the 
design of government policies and programmes across the economy, and effective 
regulation of markets in which competition is absent. 

The work programme 

The current work programme comprises a mixture of projects.  The most important areas 
are: 

a Commerce Amendment Act 2008 implementation – This Act significantly improves 
the way that markets with little or no competition are regulated.  Those changes are 
aimed at promoting investment and innovation while protecting consumers from 
monopoly pricing.  The Ministry’s work is largely complete, but the Commerce 
Commission is in the early stages of implementing a challenging four year transition.  
We will be monitoring the effectiveness of the transition. 

b Secondary advice – At any one time we are participating in a number of economic 
and social policy projects across the public sector.  Our aims are (a) to influence 
outcomes in favour of competition when markets are being designed (e.g. a raw milk 
auction system); and (b) to achieve social policy goals without weakening 
competition (e.g. to achieve the health and safety objectives underpinning the review 
of the Sale of Liquor Act without weakening competitive forces in those markets). 

c Commerce Commission ownership – The Commission has a central role in 
protecting the process of competition and it is essential for it to have the resources it 
needs to perform that role effectively.  To this end, we monitor the Commission’s 
performance and budgetary needs.  An independent baseline review report 
completed by PricewaterhouseCoopers in October 2008 states that the Commission 
is significantly under-resourced.  We are preparing a budget bid. 

Other projects we are working on should lead to the improvement of competition law and 
the operation of specific markets.  However, we would not expect the gains to the economy 
as a whole to be as significant as for the three identified in the previous paragraph.  These 
are: 
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a The Commerce Commission (International Cooperation and Fees) Bill – This Bill will 
strengthen the ability of the Commission to share confidential information with 
overseas competition authorities.  It will be particularly useful in relation to the 
investigation of cross-border cartels.  It also has important symbolic value in terms of 
enhancing the Australia-New Zealand business law relationship. 

b A review of franchising – We are assessing whether the way that business format 
franchising is regulated could be improved, with a view to strengthening confidence 
in the franchising marketing model.  Our expectation is that any benefits to 
franchising would be unlikely to lead to broader economic gains. 

Finally, there are two potential future projects that are of little importance.  These are: 

a A Commerce Commission regulatory control inquiry into meat inspection services 
provided by the SOE, AsureQuality Ltd – The Commission is legally obliged to 
complete such an inquiry in an ambitious 12 month time period in 2009-10, unless 
the Minister of Commerce and the Meat Industry Association agree to cancel the 
inquiry. 

b A possible Commerce Amendment Bill in 2009 – There are some outstanding 
Cabinet decisions to amend the Commerce Act.  However, these changes are 
insignificant both individually and taken together. 

Background 

1 The need for a strong and robust competition policy is supported by decades of 
empirical research, which consistently shows that monopolies and cartels retard 
innovation, waste resources and overcharge consumers.  These impacts drive our 
competition policy agenda which, in broad terms, focuses on: 

• Having a modern and effective competition law and a well resourced 
competition agency; 

• Advocating the use of competition policy principles and practices across the 
economy; and 

• Regulating markets in which there is little or no competition, with the aim of 
promoting innovation and investment and protecting consumers from 
monopoly pricing. 

2 To those ends, our work can be divided into the following categories: 

a Primary advice – We provide advice on the effectiveness of the Commerce 
Act; 

b Secondary advice – We advocate the application of competition policy 
principles to a wide range of economic and social policy public sector 
initiatives as they are being developed; and 

c Commerce Commission ownership – We monitor the Commission’s 
performance on behalf of the Crown and aim to ensure that the Commission 
has the resources it needs to be an effective competition authority. 
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3 Each of these is discussed more fully below. 

Primary advice 

4 Among other things, the Commerce Act: 

a Prohibits anticompetitive behaviour, both unilateral and collusive (Part 2); 

b Prohibits mergers that would be conducive to anticompetitive conduct, tacit 
collusion and monopoly pricing (Part 3); 

c Empowers the Minister of Commerce to impose regulatory control on 
monopolies (Part 4) – Electricity lines and gas pipeline businesses are 
regulated and the three main airport companies will soon be regulated under 
Part 4; and 

d Constitutes the Commission as an independent crown entity and empowers it 
to: 

i Investigate possible contraventions of the competition provisions of the 
Act and take enforcement action in the High Court; 

ii Clear or authorise trade practices and mergers.  The effect of a clearance 
or authorisation is to immunise the conduct or merger from legal 
challenge; and 

iii Regulate monopolies that are subject to regulatory control. 

The primary advice work programme 

The Commerce Amendment Act 2008 

5 This Act has significantly improved the law relating to the regulation of monopolies 
with the aim of improving incentives on regulated firms to invest and innovate while 
protecting consumers from monopoly pricing and poor service quality.  The biggest 
challenge over the next four years will be for the Commission to give effect to the 
changes.  The Commission will: 

• Prepare the rules (input methodologies) that will govern the regulation of 
electricity lines, gas pipeline and airport businesses; 

• Defend the inevitable appeals against those input methodologies; and 

• Complete the transition from the current to the new regulatory systems.  In 
particular, the Commission will need to set a default price path for electricity 
lines businesses (ELBs) by late 2009, consider proposals for customised price 
paths in 2011 and 2012 and transition to the new information disclosure 
regimes for community-owned ELBs and the three main airports. 

6 Some residual work remains for you and/or the Ministry relating to: 

• Making regulations to levy the regulated firms to pay for the development of 
input methodologies and operating the broader regulatory system; 
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• Nominating lay members to the High Court with the expertise to consider 
appeals relating to input methodologies; and 

• Identifying consumer-owned trusts to be exempt from customised price path 
control. 

Inquiry into AsureQuality Ltd 

7 The State-Owned Enterprises (AgriQuality Limited and Assure New Zealand 
Limited) Act 2007 exempted the merger of those two SOEs from the Commerce Act 
prohibition on mergers that substantially lessen competition.  The two companies 
have since merged and the new entity is called AsureQuality Ltd.  Among other 
things, AsureQuality provides independent food and agriculture audit, inspection, 
verification and certification services.  It has a statutory monopoly over meat 
inspection.  Private sector competition is not possible due to a requirement in U.S. 
food safety regulations that such services be provided by government entities. 

8 Section 12 of this Act states that the Commission must report to you on whether it is 
necessary or desirable for examination services to be controlled under Part 4 of the 
Commerce Act.  That investigation must not commence earlier than 26 June 2009 
and must be completed by 26 June 2010.  However, the inquiry can be cancelled if 
you and the Meat Industry Association (MIA) agree not to proceed and you give 
written notice to the Commission to this effect by 25 June 2009. 

9 The Act includes provision for the costs of the inquiry to be met in full by 
AsureQuality.  The two previous Part 4 inquiries have cost about $2 million each.  
However, the Commission has indicated that this inquiry will be much smaller, and 
only cost about $250,000. 

10 We will report separately on this matter.  One of the matters that will need to be 
considered further is a potential conflict of interest with your dual roles as Minister of 
Commerce and Minister for State Owned Enterprises. 

The Commerce (International Cooperation and Fees) Bill 2008 

11 This Bill was introduced into Parliament in September 2008.  The next step will be 
the first reading.  The Bill will promote more effective and efficient investigation and 
enforcement of competition and consumer law by facilitating the sharing of 
confidential information between the Commission and overseas competition 
authorities.  This is likely to be particularly useful for cartel investigations and 
increasing the likelihood that those cartels will be punished. 

12 Based on principles of reciprocity, the Bill will allow: 

• The New Zealand Government to make agreements with other governments 
that will provide the framework for sharing confidential information by their 
competition authorities; and 

• The Commerce Commission to then enter into a cooperation, coordination and 
information sharing agreement with the relevant overseas authority. 

13 Once the Bill is enacted, it will be important to make government-to-government and 
then Commission-to-Commission agreements with Australia.  Australia already has 
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relevant legislation in place, Information withheld under section 6(a) of the Official 
Information Act – prejudice NZ’s international relations. 

A possible Commerce Amendment Bill 2009 

14 In 2008, Cabinet decided to amend the Commerce Act as follows: 

• To provide some scope for state-owned enterprises (SOEs) and crown 
research institutes (CRIs) to coordinate their activities without being at risk of 
contravening the prohibition on agreements that substantially lessen 
competition; and 

• Amendments that will improve the operation of the trade practice and merger 
clearance and authorisation systems. 

15 You will need to decide whether to make a bid for the 2009 legislation programme.  
Our advice is that such a bid should not be made for the following reasons: 

a Information withheld under section 9(2)(g)(i) of the Official Information Act – 
free and frank expression of officials’ opinions to Ministers; and 

b The clearance and authorisation systems are generally working well.  The 
proposed changes would only marginally improve those systems. 

16 To summarise, our view is that it would not be a good use of parliamentary time to 
introduce legislation, because the impacts will be small.  Those changes could be 
incorporated into a later bill if and when the Government decides to make other 
more important changes.  You would need to consult with the Minister of Finance on 
this matter and consider the implications for your other portfolio as Minister for State 
Owned Enterprises. 

Reporting to the Minister of Commerce on significant developments 

17 From time to time we report to the Minister of Commerce on the following: 

a Significant court decisions – We analyse each major New Zealand decision to 
assess whether there are any implications for the policy of the Act; and 

b Significant international trends in competition law – We monitor international 
developments and, at times, report on them to the Minister.  For example, 
there has been a trend in recent years to make hard core cartel behaviour a 
criminal offence.  We did an economics literature survey on this subject in 
2008.  The author of the report supports this change.  However, the Ministry 
has no policy on this issue at present.  You may wish to consider this issue in 
the medium term. 

18 We are in the early stages of a review of the effectiveness of the prohibition on 
misuse of market power (section 36).  The Commission has recently lost two section 
36 cases and overseas competition authorities have also been losing 
dominance/monopolisation cases.  Our analysis will aim to identify the underlying 
causes and what, if any, implications there might be for section 36.  The 
Commission is undertaking a parallel review from an enforcement perspective, 
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looking at such matters as whether it selected the right type of cases to take.  The 
two reports are due to be completed by June 2009. 

The review of franchising 

19 No specific law regulates franchising.  Rather, it is subject to the common law, along 
with consumer, intellectual property, contract and other specific categories of law.  
We released a discussion document on whether there is a need for a franchise-
specific law in August 2008.  The closing date for submissions is 21 November. 

20 Interest in the regulation of franchising started about a year ago when a scam 
involving the sale of fake ironing franchises to immigrants became public.  It was 
evident that this had little if anything to do with the Commerce portfolio: the conduct 
is potentially covered by several prohibitions in the Crimes Act.  Nevertheless, it also 
became evident that there were potential regulatory issues relating to: 

• Difficulties for potential franchisees in getting the information they need to 
make informed business decisions; 

• Barriers to effective and efficient dispute resolution processes for franchisors 
and franchisees; and 

• Large contractual power imbalances between franchisors and franchisees. 

21 Depending on the outcome of our analysis of submissions, this review could lead to 
an improvement to the law of franchising and, therefore, increase confidence in the 
franchise marketing model.  However, it is unlikely that it would generate any 
broader economic gains.  We are planning to report our findings to you in the 
second quarter of 2009. 

International work 

22 Our international competition policy interests are as follows: 

a Australia – The Commerce Act was modelled on the Australian Trade 
Practices Act 1974 and the coordination of the two countries’ laws has 
continued to be a priority.  There is a competition law work programme under 
the Memorandum of Understanding on the Coordination of Business Law.  We 
meet annually with Australian Treasury officials to discuss the medium term 
strategy and work programme and to exchange information about domestic 
policy developments in each jurisdiction. 

Our main observation in relation to Australia is that a significant proportion of 
its current work programme seems to be focused on protecting small 
business.  We have a different perspective.  Our view is that competition policy 
and law should continue to focus on protecting the process of competition, 
which means that all businesses should be required to compete on their 
merits.  We do not think that New Zealand should consider adopting most of 
the changes that are currently being implemented in Australia. 
 

b Trade liberalisation agreements – International trade and investment can be 
hindered if governments regulate markets in ways that discriminate against 
foreign firms, either explicitly or tacitly.  As a result, there is an increasing 
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focus on domestic regulation in modern trade liberalisation agreements.  It is 
now becoming common for New Zealand’s agreements with other countries to 
include a competition chapter.  We lead the negotiations on those chapters. 

The Royal Commission on Auckland Governance 

23 The Royal Commission has received submissions on Watercare Services Ltd, the 
bulk supplier of water to Auckland and the operator of the regional wastewater 
network.  Those submissions have covered such matters as the possible integration 
of water and sewerage industry services and whether there is a need to have an 
arm’s length regulator setting performance standards and agreeing asset 
management plans with Watercare.  Although water and sewerage issues are a 
responsibility of the Department of Internal Affairs, any recommendations that the 
Royal Commission may make could have Commerce Act implications.  The Royal 
Commission is due to report by 31 March 2009. 

Secondary advice 

24 We allocate a large proportion of our time to the advocacy of competition policy 
principles and practices.  We do so by contributing to a wide range of economic and 
social policy initiatives across the public sector.  In general, our aims are to influence 
policy outcomes in the following ways: 

• To design or structure markets in ways that will take advantage of the benefits 
of competition; and 

• To achieve social policy goals without weakening competitive processes. 

25 We have a reasonable amount of discretion about which secondary advice issues to 
participate in and how much resource to allocate to them.  At present we are actively 
participating in or observing developments in relation to several issues, including the 
following: 

• Digital broadcasting – This review is being led jointly by the Ministry of 
Culture and Heritage and the Energy and Communications Branch of MED.  A 
driver for the review is the potential need for regulatory convergence due to 
the increasing convergence between broadcasting, telecommunications and 
the internet.  You have two major interests in the outcomes: 

− The findings of a competition study that will be carried out by consultants 
and the implications of that study for the regulation of those markets.  That 
study is due to be completed in April 2009; and 

 
− The implications for the role of the Commerce Commission.  A government 

decision to converge the regulation of broadcasting and 
telecommunications would probably mean that the Commission would gain 
broadcasting regulatory responsibilities or lose telecommunications to a 
new regulatory body. 

 
• Product stewardship under the Waste Minimisation Act – Programmes are 

being developed that would provide for the cost of disposal of certain products 
(e.g. refrigerators) to be included in the original purchase price.  Our interest is 
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to ensure that the environmental protection goal is not achieved at the 
expense of competition policy. 

• Court-related issues – We are contributing to a number of projects aimed at 
improving legal processes that would impact on the Commerce Commission.  
This includes Ministry of Justice-led work on search and surveillance powers 
and transTasman court proceedings.  We are also taking an interest in work 
that the High Court Rules Committee is doing on class actions. We are also 
contributing to a Ministry of Justice review of remuneration for lay members of 
the High Court. 

26 We have also been participating or plan to participate in intra- or interdepartmental 
processes on a raw milk auction system, radio spectrum allocation, financial market 
settlement systems, NZ-EU air services negotiations, the sale and supply of liquor 
and a review of fair trading law.  We would also expect to participate in the 
forthcoming review of the roles of the Electricity Commission, Commerce 
Commission and Transpower in the electricity sector, as signalled in National’s 
Energy Policy. 

27 We are also maintaining a watching brief on: 

• Port industry issues – Since 2006, there has been speculation about port 
company mergers, particularly between Auckland and Tauranga, and Lyttelton 
and Port Chalmers.  Auckland and Tauranga are by far the largest ports in 
New Zealand and a merger could have significant economic impacts, either 
positive or negative.  To our knowledge there has been no independent work 
on whether such a merger would be in the national interest.  In the event that 
the parties were to reach a commercial agreement, our strong view is that 
rigorous scrutiny will be required from a public policy perspective (e.g. by the 
Commerce Commission under the merger authorisation provisions in the 
Commerce Act) to assess whether there are net national benefits.  In the 
event of such a merger, the Government may need to consider industry-
specific regulation to (a) set the terms and conditions for access to essential 
facilities; and/or (b) protect the interests of New Zealand consumers and avoid 
what could, in substance, amount to a tax on exports. 

• Meat processing companies – Many meat industry stakeholders consider 
there is a need for meat processing company consolidation, perhaps into a 
single firm, in much the same way as happened in the dairy industry with 
Fonterra.  A number of government departments, including MED, have an 
interest in this matter.  We have been taking an interest from productivity, 
competition and regulatory perspectives. 

• The health sector – Many public health sector markets have been structured 
as monopsonies (i.e. a single purchaser).  While this approach has the effect 
of reducing government expenditure, it could also (a) risk under-supply of 
health services; and (b) raise issues about the way that providers of health 
services organise themselves when negotiating with the monopsonies.  
Consequently, we become drawn into health sector policy issues from time to 
time. 
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Commerce Commission ownership 

28 As an independent crown entity, the Commission is accountable to the courts in 
relation to the exercise of its statutory powers.  In order to protect that independence 
it is essential for ministers and officials to not express any views about the 
Commission’s decisions. 

29 The Commission is, however, accountable to Parliament through the Minister of 
Commerce for the efficient and effective use of the money appropriated to it.  Most 
of the accountability mechanisms are prescribed in the Crown Entities Act 2004.  To 
that end, we: 

a Work with the Commission on standard accountability documents such as the 
annual statement of intent; 

b Monitor the Commission’s performance, primarily by analysing its quarterly 
reports, which are provided to us in confidence; and 

c Schedule the payment of appropriations during the course of each financial 
year. 

30 We also have an interest in ensuring that the Commission is resourced to carry out 
its statutory functions in an effective manner.  This is crucial because under-
resourcing any enforcement body reduces the likelihood that illegal conduct will be 
detected and punished, therefore increasing incentives for non-compliance with the 
law. 

31 We have been undertaking a baseline review of the Commission and 
PricewaterhouseCoopers (PwC) has recently completed a detailed analysis for us.  
Information in paragraph 31 and sub bullet points is withheld under section 9(2)(f)(iv) 
of the Official Information Act – protection of confidentiality of advice tendered by 
officials to Ministers 

• ; 

• ; 

• ;  

• . 

32 Information withheld under section 9(2)(f)(iv) of the Official Information Act – 
protection of confidentiality of advice tendered by officials to Ministers. 

33 We also provide advice to the Minister of Commerce on the appointment of 
members to the Board of the Commission.  The term of the Chairman, Paula 
Rebstock, is due to expire in March 2009.  In addition the Deputy Chairman (Donal 
Curtin) and the Telecommunications Commissioner (Ross Patterson) are both on 
leave of absence at present.  We will report separately to you on membership and 
appointment issues. 
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Issues for immediate consideration 

34 You will need to consider the following matters between now and 31 March 2009: 

a To seek the Meat Industry Association’s agreement on whether or not the 
AsureQuality inquiry should proceed (paragraphs 12-15); 

b Our advice on Commerce Commission membership and appointment issues 
(paragraph 38); 

c The merits of the following budget bids made on behalf of the Commerce 
Commission: 

i In response to the baseline review (paragraph 36); 

ii The development of input methodologies; 

iii Airport regulation; 

iv The AsureQuality inquiry; 

d The merits of making legislation programme bids for: 

i The Commerce Commission (International Cooperation and Fees) Bill 
(paragraphs 16-18); and 

ii A Commerce Amendment Bill (paragraphs 19-21). 
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CORPORATE POLICY 

Executive Summary 

1 The Ministry is responsible for administering a significant number of statutes that 
relate to the birth, life and death of business and not-for-profit entities, notably the 
Companies Act.  We are also responsible for administering insolvency law, the 
Financial Reporting Act and the Personal Property Securities Act, all of which 
contribute to corporate policy in various ways. 

2 This briefing identifies the major items of work on our work programme.  In addition, 
we have prepared a separate briefing on the financial crisis, which includes 
significant corporate policy issues.  Those issues relate to: 

a Indications that the failure of internal governance processes and systems a 
significant number of overseas financial sector businesses may have made a 
major contribution to the crisis; 

b Insolvency law; and 

c Financial reporting. 

Our current work programme 

3 There are five major projects included in the work programme at present.  There is 
also a small project relating to personal insolvency law, which we consider is a high 
priority.  Our briefing covers those six issues, along with a description of our role in 
monitoring the performance of the Accounting Standards Review Board (ASRB) on 
behalf of the Crown. 

The review of the Financial Reporting Framework 

4 The financial reporting framework has developed over the decades in an 
uncoordinated way, leading to inconsistencies in preparation, filing and auditing 
requirements.  In addition, New Zealand adopted International Financial Reporting 
Standards (IFRS) in 2007.  IFRS are too complex for and do not fit the needs of 
some categories or sub-categories of entities.  We aim to complete a discussion 
document in the second quarter of 2009.  In order to inform the debate, the ASRB is 
planning to simultaneously release a document describing the ways they would 
exercise their powers based on the proposals appearing in our discussion 
document. 

Auditor regulation oversight 

5 In the last five years most of the jurisdictions New Zealand usually compares itself 
with have moved to adopt government regulation of auditors (e.g. Australia) or 
introduce independent oversight of the processes and systems used by the 
profession to regulate itself (e.g. the European Union and the United States).  These 
changes were a response to perceived problems of self-regulation following a spate 
of corporate collapses early this decade in which audit failure played a significant 
part.  New Zealand retains self-regulation.  This does not appear to have had any 
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detriment effect on New Zealand financial markets.  Nevertheless, there is concern 
from regulators and the profession that New Zealand is now out of step with 
international practice and we will suffer adverse consequences if this is not rectified.  
We plan to report to you on this issue in the first quarter of 2009, proposing an 
independent oversight system. 

Auditor liability 

6 There are two sets of issues in relation to auditor liability.  The first of these is a 
prohibition on bodies corporate being appointed to audit the financial statements of 
issuers and companies.  Our preliminary view is that this restriction serves no public 
policy purpose and should be removed. 

7 The second issue is that auditors are jointly and severally liable for losses in the 
case of negligence or mistake.  They can be called upon to pay 100% of the 
damage even when others, such as company directors, may also have been 
negligent.  This rule raises competition and personal indemnity insurance issues.  It 
also seems to discourage the major auditing firms from carrying out audits of high 
risk entities.  There have been suggestions to limit liability in one way or another.  
We have not formed preliminary views to date about whether any changes are 
needed. 

8 We are currently preparing a draft discussion document which we will submit to you 
for your consideration in the second quarter of 2009. 

Mutual financial institution governance 

9 There are weaknesses in and inconsistencies among the governance systems 
applying to building societies, credit unions and industrial and provident societies.  
The Ministry is currently preparing drafting instructions to standardise them by 
adopting features of the Companies Act. 

Insolvency practitioners 

10 There is a consensus among reputable insolvency practitioners that the current 
system governing the regulation of liquidators, administrators and receivers needs to 
be strengthened.  There is also agreement that there are a small number of 
practitioners in New Zealand who are incompetent and/or lack integrity.  A Bill is 
currently being drafted that would (a) add new automatic disqualification criteria; and 
(b) introduce a system of negative licensing which would allow the Registrar of 
Companies to impose banning orders.   

Information withheld under section 6(c) of the Official Information Act – prejudice to the 
maintenance of the law and 9(2)(k) of the Official Information Act – prevent the disclosure 
or use for improper advantage. 

11 Information withheld under section 6(c) of the Official Information Act – prejudice to 
the maintenance of the law and 9(2)(k) of the Official Information Act – prevent the 
disclosure or use for improper advantage.   
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Background 

12 Corporate governance is a term that is used to describe the set of processes, 
policies, laws and institutions affecting the way that an entity is directed, 
administered or controlled.  It is underpinned by the need to minimise the risks 
associated with the principal-agent problem.  The central issue is how to get the 
agent (e.g. an entity’s management) to act in the best interests of the principal (e.g. 
owners) when the agent has an informational advantage over the principal and has 
different interests from the principal. 

13 This can be illustrated by considering a company with many shareholders.  The 
shareholders will know far less about the performance of an entity than senior 
management.  In addition, shareholders’ primary interest will be to maximise the 
company’s long term profitability.  Senior management’s incentives may be to focus 
on maximising their remuneration.  The aim of corporate governance is to provide 
incentives for agents to align their interests with their principals’ interests. 

14 Corporate governance law generally seeks to provide the flexibility to allow entities 
to carry this out to fit their own needs.  However, there are some core requirements 
that apply to all entities within a certain class.  For example, all issuers of securities 
are required to file audited financial statements. 

15 However, it is not always easy to make principal-agent problem generalisations.  
Here are some reasons: 

a In many cases not all of the entities within a class have principal-agent 
problems – For example, closely held companies do not: the people who own 
the business also manage it. 

b It is not always easy to identify the “owners” of an entity – This can be a 
significant issue in the not-for-profit sector. 

c The identity of the principal can change when circumstances change –
Insolvency law is underpinned by the idea that creditors are the principal.  The 
intuition underlying this presumption is that once an entity is insolvent then the 
directors are making decisions about creditors’ wealth, not shareholders’. 

d There are differing views on whether certain classes of people should be 
regarded as having sufficient interest in an entity to warrant some greater or 
lesser form of accountability.  For example, it can be argued that larger entities 
should be held accountable to employees, customers, lenders or the 
community at large.  It can also be argued that all charities should be 
accountable to the donating public. 

16 In addition, entities which have legal personality have legally prescribed rights and 
obligations.  Those rights must be exercised and the obligations discharged by 
natural persons.  Corporate governance law identifies those persons (e.g. directors 
of companies and trustees of trusts) and the consequences for them if they fail to 
discharge their obligations. 

17 Overall, many issues in the corporate governance area require a trade-off to be 
made between the benefits associated with transparency and accountability, and the 
costs of compliance and the risks of unintended consequences. 
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The corporate governance work programme 

18 Our current work programme comprises the following five long term reviews: 

a The financial reporting framework; 

b Auditor regulation oversight; 

c Auditor liability; 

d A unified governance system for mutual financial institutions; and 

e The regulation of insolvency practitioners. 

19 Information withheld under section 6(c) of the Official Information Act – prejudice to 
the maintenance of the law and 9(2)(k) of the Official Information Act – prevent the 
disclosure or use for improper advantage. 

20 Each of these is discussed below. 

The review of the financial reporting framework 

21 This review has been driven by the following issues: 

a A Companies Act requirement for all but very small companies to prepare 
GAAP-compliant financial statements may be unnecessary for the many 
companies that do not have external users who rely on the financial 
statements to meet their information needs; 

b Many entities, both in the private and public sector, are finding it difficult to 
comply with the New Zealand equivalents of International Financial Reporting 
Standards (NZ IFRS), which are more complex than the New Zealand 
standards that preceded them; 

c There is a lack of clarity and consistency regarding the financial reporting 
requirements of entities other than companies.  Although some entities are 
obliged by law to prepare financial statements, often the principles and rules 
under which they must be prepared are unclear.  Entities registered under the 
Charities Act 2005 are an example. 

22 We are working through these issues at present with the ASRB, Financial Reporting 
Standards Board (FRSB), Australian Treasury and specialist standards staff at the 
New Zealand Institute of Chartered Accountants (NZICA).  We aim to complete a 
high level discussion document in the second quarter of 2009, which would be 
released contemporaneously with a companion document prepared by the ASRB. 

Auditor regulation oversight 

23 There was a spate of overseas corporate collapses early this decade where audit 
failure was a major or contributing factor.  In some cases auditors failed to detect 
grossly misleading information in financial statements.  In others, they were complicit 
in the production of those misleading statements. 
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24 These events brought into question previous acceptance that audit profession self-
regulation was adequate to maintain public confidence in auditing.  In response 
many governments have replaced self-regulation with either government regulation 
or independent oversight of the profession’s regulatory systems and processes. 

25 New Zealand continues to have self-regulation.  There is no evidence that this has 
caused any damage to New Zealand’s financial markets.  However, there is a view 
among some stakeholders, notably the Securities Commission and the Big 4 
accounting firms, that New Zealand is now out of step with international practice and 
that it will be increasingly difficult for New Zealand to continue to be conspicuously 
different. 

26 We completed our consultation and analysis earlier this year and we intend to 
submit a paper seeking your agreement to a package of proposals that would bring 
New Zealand within the range of what is internationally acceptable.  We will be 
recommending independent oversight, not government regulation. 

Auditor liability 

27 It is possible that existing auditor liability rules are hindering competition in auditing 
markets, discouraging the best auditors from doing the hardest audits and causing 
personal indemnity insurance access problems.  Those rules are as follows: 

a A body corporate may not be appointed to audit the financial statements 
prepared by issuers and companies.  This prohibition is based on the 
questionable proposition that investors are better protected if the partners of 
the practice are personally liable. 

b Auditors are jointly and severally liable, which means that a person who has 
suffered loss as a result of negligence or a mistake may claim full 
compensation from the auditor even though other parties (e.g. company 
directors) may have also been negligent or made a mistake. 

28 We are currently preparing a discussion document which would explore alternative 
options in relation to both sets of rules.  It will explore: 

a Whether audit firms should be able to incorporate and what incorporation 
option would be most suitable; and 

b Options for limiting auditor liability – The main options are a dollar cap, a cap 
based on a multiple of the audit fee, limiting liability to the proportion of fault 
attributable to the auditor (proportionate liability) and leaving it to auditing firms 
and preparers to agree to a limit by contract. 

Mutual financial institution governance 

29 Credit unions, building societies, industrial and provident societies and mutual 
insurance companies are subject to different regulatory requirements under industry-
specific legislation.  The governance provisions in those Acts are weaker than the 
equivalent provisions in the Companies Act and are inconsistent with each other.  
Drafting instructions are currently being prepared for a Bill that would: 
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a Create a consistent governance model for credit unions, building societies and 
industrial and provident societies, based on the relevant provisions in the 
Companies Act; 

b Make some other changes to the legislation regulating credit unions and 
building societies which need to be varied or will no longer be needed once 
those entities are subject to prudential regulation by the Reserve Bank; and 

c Repeal the Mutual Insurance Act 1955.  No entities are registered under this 
Act.  The mutual model is regarded as outdated for insurance businesses.  

Insolvency practitioners 

30 Liquidation, administration and receivership are highly skilled and specialised 
functions.  Those insolvency processes can only be carried out well if the 
practitioners are competent and have integrity.  The main integrity concern relates to 
practitioners who are debtor-friendly and fail to properly protect the interests of 
creditors, as required by the relevant statutes.  A small number of practitioners in 
New Zealand are not up to the required standard. 

31 At present, the legal disqualifications for being an insolvency practitioner are 
minimal.  A bill is currently being drafted that would strengthen the existing law by: 

a Adding some additional automatic disqualification criteria (e.g. the person will 
not be able to do insolvency work if he or she has been struck off by NZICA); 
and 

b Adding a negative licensing regime – That regime will allow the Registrar of 
Companies to prohibit individuals from acting as liquidators, administrators 
and receivers in certain circumstances. 

32 When we analysed this matter, we concluded that a positive licensing system8 would 
provide a higher level of assurance that incompetent and dishonest practitioners 
would be unable to practise.   However, positive licensing would not have been cost 
effective.  There are only 50-odd full time practitioners in New Zealand and it would 
have cost several thousand dollars a year per practitioner to operate.  We 
recommended negative licensing on the grounds that it would be a cost effective 
way of removing the worst practitioners. 

33 Some practitioners support negative licensing while others consider that it does not 
go far enough and would prefer positive licensing.  Notwithstanding this division of 
opinion, there is a consensus among reputable practitioners that the status quo is 
totally unsatisfactory. 

34 The Bill is currently being drafted.  It should be finalised in early in 2009. 

                                               
8  I.e., a system limiting the right to practice to individuals who have completed certain courses of study 

and minimum work experience requirements, along with ongoing professional development 
requirements and investigation and disciplinary processes. 
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Information withheld under section 6(c) of the Official Information Act – prejudice to the 
maintenance of the law and 9(2)(k) of the Official Information Act – prevent the disclosure 
or use for improper advantage. 

35 The no-asset procedure (NAP) provides a one-off opportunity for financially 
distressed individuals to avoid the stigma of bankruptcy.  It provides individuals with 
no assets and debts of no more than $40,000 to start with a clean slate and rebuild 
their financial lives after being in the process for one year.  It has been operating 
since December 2007. 

36 Information withheld under section 6(c) of the Official Information Act – prejudice to 
the maintenance of the law and 9(2)(k) of the Official Information Act – prevent the 
disclosure or use for improper advantage. 

37 Information withheld under section 6(c) of the Official Information Act – prejudice to 
the maintenance of the law and 9(2)(k) of the Official Information Act – prevent the 
disclosure or use for improper advantage. 

38 Information withheld under section 6(c) of the Official Information Act – prejudice to 
the maintenance of the law and 9(2)(k) of the Official Information Act – prevent the 
disclosure or use for improper advantage. 

Accounting Standards Review Board ownership 

The Ministry’s role in relation to the ASRB 

39 Other than communicating with the Chair and other members from time to time on 
matters of common interest, our role in relation to the ASRB is to monitor its 
performance on behalf of the Crown, consider any funding issues, schedule 
payments and make recommendations on membership appointments.  The ASRB 
monitoring role is smaller than is the case for other crown entities because it has a 
small budget and no staff or premises. 

40 The ASRB is an independent crown entity and the Ministry does not participate in or 
attempt to influence it in the exercise of its statutory functions.  The ASRB’s main 
functions are to set the strategy for standards setting in New Zealand and to 
approve draft standards submitted to it by the FRSB, which is an NZICA board.  
Approved standards have the force of law and are subject to the Regulations 
(Disallowance) Act 1989.  No standards have been disallowed under that Act. 

41 The status of the ASRB as an independent crown entity is essential for two reasons.  
First, the ASRB has responsibility for making standards that are applied by central 
and local governments.  Secondly, overseas experience indicates that when 
politicians become involved in standards setting, it tends to be for the wrong reasons 
– to promote the interests of preparers whose interests are adversely affected by 
existing standards or proposed changes. 

If New Zealand has adopted IFRS, then why do we need an ASRB? 

42 There are three main reasons why New Zealand continues to need to have an 
ASRB: 
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a To make standards that fit New Zealand’s needs where there is no IFRS.  An 
example is the standard on prospective financial statements.  This standard is 
needed to fit with regulatory requirements on prospectuses. 

b To consider the need for extra disclosures – It is not possible to assert 
compliance with IFRS if recognition or measurement elements are changed in 
national standards.  However, individual jurisdictions can require more detailed 
levels of disclosure. 

c To approve standards for entities other than issuers – IFRS are designed for 
the needs of users of financial statements prepared by issuers of securities.  
As noted in relation to the review of the financial reporting framework, private 
companies and smaller entities are concerned that IFRS are ill-suited to their 
needs.   

In addition, standards need to be made or adapted to fit the needs of public 
benefit entities (i.e. governments and not-for-profit entities).  The ASRB has a 
policy of sector neutrality, which means that they add boxed text for public 
benefit entities which adapt IFRS to the minimum extent needed to fit those 
groups’ circumstances.  There is an active debate about whether this is the 
best policy.  The Auditor General, Kevin Brady, has made several public 
statements criticising this policy.  His preference is for New Zealand to adopt 
International Public Sector Accounting Standards (IPSAS). 

Membership issues 

43 The term of the current Chairman, Warwick Hunt, is due to expire on 31 December 
2008.  He is not available for reappointment.  We have interviewed two potential 
replacements and will make a recommendation to you shortly.  There is another 
vacancy on the ASRB, which we consider should be filled.  

44 One of the members of the ASRB is Jeffrey Lucy, the Chairman of the Australian 
Financial Reporting Board.  This is part of an arrangement whereby the chairs of the 
two standards bodies in each country are members of the equivalent body in the 
other country. 

Issues for immediate consideration 

45 You will need to consider our advice the following matters between now and 31 
March 2009: 

a Information withheld under section 6(c) of the Official Information Act – 
prejudice to the maintenance of the law and 9(2)(k) of the Official Information 
Act – prevent the disclosure or use for improper advantage; 

b Policy on auditor regulation oversight; 

c The choice of a new Chairman of the ASRB; 

d The process for filling the other vacancy on the ASRB; and 

e Legislation programme bids in relation to: 
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i Mutual financial institutions; 

ii Insolvency practitioners; and 

iii Information withheld under section 6(c) of the Official Information Act – 
prejudice to the maintenance of the law and 9(2)(k) of the Official 
Information Act – prevent the disclosure or use for improper advantage. 
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INTELLECTUAL PROPERTY POLICY 

Executive Summary 

Intellectual Property Policy in New Zealand is dealt with by the Intellectual Property team 
within the Competition, Trade and Investment Branch of the Ministry.  Key current issues for 
the intellectual property policy team include: 
 
• Information withheld under section 6(a) of the Official Information Act – prejudice to 

international relations of the government of NZ; 

• The Wai 262 report is expected to be released in the next 6 -12 months – this is the 
claim (known as the flora and fauna claim) relating to the Crown's duty of active 
protection in the exercise of rangatiratanga or chieftainship over traditional knowledge 
and biological resources as taonga under the Treaty of Waitangi; 

• The Patents Bill (introduced 8 July 2008); 

• Trade Marks (International Treaties and Enforcement) Amendment Bill (introduced 8 
September 2008); 

• Issues related to new provisions of the Copyright Act 1994 and the Copyright 
(Commissioning Rule) Amendment Bill; 

• Anti-Counterfeiting Trade Agreement; and 

• The bringing into force of the Geographical Indications (Wines and Spirits) 
Registration Act 2006. 

Purpose of Report 

1 To brief you on the key current issues (as listed above) for the Intellectual Property 
policy team.  

The importance of Intellectual Property policy for New Zealand 

2 Intellectual property rights include patents, trademarks, copyright, registered 
designs, plant variety rights and geographical indications. 

3 The main reason for providing intellectual property rights (IPRs) is to provide an 
economic incentive for innovation in the form of the creation of intellectual property.  
The creation of intellectual property often involves considerable cost.  Without 
protection, there is an incentive for non-owners of intellectual property to copy the 
intellectual property without incurring the costs of creation making it difficult for 
creators of intellectual property to make a profit from their investment in their 
intellectual property.  That is, intellectual property protection provides an incentive 
for the creation of intellectual property that may not otherwise be created. 

4 The provision of exclusive rights such as IPRs can impose costs on the economy.  
Such rights are a form of monopoly right, and there is potential for the grant of such 
rights to lead to reduced competition, higher prices, and restricted access to the 
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protected IP.  The main rationale behind the grant of IPRs is to provide an incentive 
for innovation, and the dissemination of that innovation that would not otherwise 
occur.  Without protection, it is argued, the competition from copied products could 
drive the price down to the point where the original creator may be unable to make a 
return from their investment in developing the intellectual property. The benefit to 
society from this additional innovation is considered to offset the costs imposed on 
society, and it is this benefit that is the main justification for the grant of IPRs. 

5 The framework for current policy in relation to intellectual property rights (IPRs) in 
New Zealand tries to achieve a balance between providing an appropriate level of 
protection of IPRs and providing appropriate levels of access to intellectual policy.  
As such, it contributes to a policy framework that aims to deliver the optimal level of 
innovation in the economy.  In constructing this framework, policy makers need to 
bear in mind that New Zealand is a net importer or consumer of IP rather than being 
a net producer of IP.  This differentiates New Zealand’s position from the large 
technology producing countries in North America and Europe. 

6 Against the domestic policy framework in relation to IPRs, a reality facing policy 
makers is that New Zealand is a party to a number of international agreements 
relating to IP protection.9  The most important of these is the Agreement on Trade 
Related Aspects of Intellectual Property Rights (“the TRIPS Agreement”)10.  The 
TRIPS Agreement sets out the minimum standards of IP protection that members 
must provide.  Compliance with the TRIPS Agreement is a condition of membership 
of the World Trade Organisation. 

7 Importantly, TRIPs entrenches a national treatment principle, which requires 
member states to accord the nationals of other member states no less favourable 
treatment than those accorded to their own nationals.  It also prescribes minimum 
terms of protection for specific IPRs.  This is of particular importance given that New 
Zealand is a significant net importer of intellectual property.  For example, when 
becoming a signatory to TRIPs, New Zealand was required to extend it patent term 
for patents from 16 to 20 years. 

Key Current Issues 

Information withheld under section 6(a) of the Official Information Act – prejudice to 
international relations of the government of NZ 

8 Since the advent of the TRIPS Agreement, Free Trade Agreements (FTAs) now all 
include an IP Chapter, and the FTAs that New Zealand has concluded in recent 
years are no exception.  To date, the IP chapters negotiated by New Zealand largely 
affirm the importance of the TRIPS Agreement, and have not required any changes 
to IP legislation, either in New Zealand or the other countries involved. 

9 Information withheld under section 6(a) of the Official Information Act – prejudice to 
international relations of the government of NZ. 

10 Information withheld under section 6(a) of the Official Information Act – prejudice to 
international relations of the government of NZ. 

                                               
9 These include the Paris Convention for the Protection of Industrial Property, the Berne Convention for the 
Protection of Literary and Artistic Works, the International Convention for the Protection of New Varieties of 
Plants and the TRIPS Agreement. 
10 The text of the TRIPS Agreement can be found at http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm 
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11 Information withheld under section 6(a) of the Official Information Act – prejudice to 
international relations of the government of NZ. 

12 Information for paragraph 12 and sub bullets is withheld under section 6(a) of the 
Official Information Act – prejudice to international relations of the government of 
NZ: 

a ; 

b ; 

c ; 

d ; 

e ; 

f ; 

g . 

The WAI 262 Claim 

13 Wai 262 is a claim relating to the Crown's duty of active protection in the exercise of 
rangatiratanga or chieftainship over traditional knowledge and biological resources 
as taonga under the Treaty of Waitangi.  The claim raises issues in respect of 
intellectual property rights that have not been addressed before. 

14 The claim was brought against the Crown in 1991 by the members of six iwi (Ngāti 
Kuri, Ngāti Wai, Te Rarawa, Ngāti Porou, Ngāti Kahungunu and Ngāti Koata). It is 
generally known as the "flora and fauna claim", but its scope is significantly wider. It 
was the 262nd claim lodged with the Waitangi Tribunal and as a result is colloquially 
known as "Wai 262". 

15 The intellectual property issues raised by the Wai 262 claim relate to what is loosely 
referred to by many Māori and commentators as "Māori cultural and intellectual 
property rights". These claims are similar to issues being raised by indigenous 
people around the world concerning intellectual property rights, laws and 
international agreements.  As a named department in Wai 262, The Ministry of 
Economic Development provided evidence in December 2006. 

16 The Waitangi Tribunal is currently writing the final report on the WAI 262 Claim.  It is 
not certain when the Tribunal will release its report; however the panel has indicated 
that it expects to make substantial progress in 2008 towards its completion. 

17 If accepted, the recommendations of the Waitangi Tribunal on the WAI 262 claim are 
likely to have implications for IP policy in New Zealand, and may lead to a need for 
amendments to New Zealand’s IP legislation. 

The Patents Bill 

18 A new Patents Bill, to replace the Patents Act 1953, was introduced to Parliament on 
9 July 2008.  The Bill, when passed, will impose stricter criteria for granting a patent. 
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19 Under the current Act, a local novelty standard11, and the lack of examination for 
obviousness12, means that patents in New Zealand may be broader in scope than 
patents granted on the same applications in other countries.  It is possible that some 
patents will be granted in New Zealand for applications that would be refused a 
patent in other countries.  This has the potential to disadvantage New Zealand 
businesses and consumers in comparison with their overseas counterparts, as 
technology which may be freely used in other countries may be covered by a patent 
in New Zealand.  As most (more than 90%) of New Zealand patents are granted to 
foreign applicants this may impose significant costs on the New Zealand economy. 

20 Notably, the Bill makes the following key amendments to the current Act: 

a novelty will be assessed on the basis of all information made available to the 
public, by any means, anywhere in the world, before a patent application is 
filed; 

b all applications for patents will be examined for obviousness and for 
usefulness; 

c a Maori Advisory Committee to advise the Commissioner of Patents in relation 
to patent applications involving indigenous plants and animals or Maori 
traditional knowledge is established.  Note that the granting of patents for 
these is an issue in the WAI 262 Claim; and, 

d the regulatory system for patent attorneys is reformed. 

21 There are a number of issues surrounding the patent system that are controversial, 
and likely to be the subject of significant submissions to the Select Committee that 
deals with the Patents Bill.  These include: 

a patentable subject matter, including the patentability of plants and animals 
(including genetically modified organisms), business methods, computer 
software and methods of medical treatment of humans; 

b the grant of patents over inventions involving Maori traditional knowledge; and, 

c the patent term for pharmaceuticals (already noted as a likely issue under 
Transpac negotiations). 

Trade Marks (International Treaties and Enforcement) Amendment Bill 

22 This Bill was introduced on 8 September 2008.  It provides for New Zealand to 
implement the Madrid Protocol, the Nice Agreement and the Singapore Treaty on 
Trademarks and is likely to be largely non-controversial. 

23 The Madrid Protocol is an international agreement that provides a simplified process 
for businesses that wish to register their trademarks in several countries. 

                                               
11 Information published outside of New Zealand is disregarded for the purpose of determining whether an 
invention is new.  This is known as a ‘local novelty standard’. 
12Patent applications are not examined to determine whether or not the invention claimed in the application is 
obvious or useful, before a patent is granted.  Obviousness or lack of usefulness are grounds for third parties 
to challenge a patent after it has been granted.  Most other countries require that an invention be shown to be 
non-obvious and useful, as well as new, before a patent will be granted. 
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24 The Nice Agreement established a classification system for trade mark applications.  
New Zealand already uses this classification; membership of the Nice Agreement 
will enable New Zealand to have input into future revisions of the classification 
system. 

25 The Singapore Treaty deals with the procedural requirements for registering 
trademarks.  The objective of the Treaty is to create a modern and dynamic 
international framework for the harmonization of administrative trademark 
registration procedures.  It provides a range of standards and rules concerning what 
a trade mark office may and may not require from a trade mark owner. 

26 The Bill also specifically empowers MED’s National Enforcement Unit and Customs 
to enforce the criminal offence provisions relating to trade marks counterfeiting and 
copyright piracy in the Copyright and Trademarks Acts. 

Copyright issues 

Coming into force of section 92A of the Copyright Act 
 
27 The Copyright Act 1994 has recently been amended by the Copyright (New 

Technologies) Amendment Act to incorporate provisions intended to adapt New 
Zealand’s copyright system to the challenges posed by digital technology. The 
amendments maintain the goal of promoting innovation, creativity and economic 
growth. The Amendment Act came into force as a whole on 31 October 2008 with 
the exception of section 92A which comes into force on 28 February 2009. 

28 Section 92A was inserted into the Copyright Act 1994 by the Copyright (New 
Technologies) Amendment Act 2008 (“the Amendment Act”).  It contains a 
requirement for internet service providers (ISPs) to have, and reasonably implement, 
a policy for termination of accounts of repeat copyright infringers in appropriate 
circumstances. 

29 The purpose of section 92A is to provide a framework for the development of 
effective systems for dealing with behaviours which clearly infringe copyright, for 
example peer to peer file-sharing of infringing material. 

30 How this provision will operate in practice has been an area of contention between 
rightsholders and ISPs.  ISPs are concerned that the requirements to terminate 
accounts open them up for liability to their clients and is unnecessarily heavy-
handed.  In turn, rightsholders want certainty from ISPs that the systems that ISPs 
operate will be effective and comply with the section 92A requirement. The reason 
for the four-month delay between the implementation of section 92A and the rest of 
the Amendment Act (which is now in force), is to allow rightsholders and internet 
service providers sufficient time to work together to ensure its efficient operation. 

31 A working group, made up of ISPs and rightsholders, is working towards 
implementation of a voluntary code of practice in relation to how section 92A will 
work.  MED is not a member of the working party, but is staying informed of 
progress on issues. 

32 It is likely that concerns will continue to be raised by ISPs and user groups in relation 
to this issue. 
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Copyright (Commissioning Rule) Amendment Bill 
 
33 This Bill, introduced into the House of Representatives on 19 September 2008, 

repeals the commissioning rule, section 21(3) of the Copyright Act 1994. The 
commissioning rule concerns the default ownership position of copyright in certain 
commissioned works and provides the commissioner with a set of exclusive rights, 
which include (amongst other rights) the authority to copy the work, issue or show 
the work in public, or make an adaptation of the work. 

34 Repeal of the rule would mean that copyright ownership by default would vest in the 
creator for all types of commissioned works under section 21(1). The ability for 
parties to contract out of the new default rule would remain. 

Other issues 

Anti-Counterfeiting Trade Agreement (ACTA) 
 
35 The goal of ACTA is to set a new, higher benchmark for the enforcement of 

intellectual property rights that countries can join on a voluntary basis. The 
discussions represent a cooperative effort by the governments to respond to the 
increase in global trade of counterfeit goods and pirated copyright protected works. 
The discussions are not being conducted as part of any international organisation. 

36 New Zealand along with a number of trading partners, including the United States, 
Australia, Canada, the European Union, Japan, Korea, Mexico and Switzerland, 
have been engaged in discussions over the development of a plurilateral Anti-
Counterfeiting Trade Agreement ("ACTA") – a joint initiative by the United States 
and Japan.   There have been three negotiation rounds to date.  Progress has been 
slow, and it is likely to be well into 2009 before the agreement is concluded. 

37 There has been some opposition to ACTA, both in New Zealand and overseas by 
groups representing the interests of users of copyright material and from groups 
representing internet service providers.  This opposition is based on assumptions 
that ACTA will result in increased rights for copyright and trademark owners and 
give enforcement agencies what are seen as excessive powers.  These 
assumptions are difficult to refute as much of the Agreement has yet to be drafted, 
and New Zealand’s negotiating mandate has not been publicised. 

Geographical Indications (Wine and Spirits) Registration Act 2006 
 
38 The Geographical Indications (Wine and Spirits) Registration Act 2006 is not yet in 

force, (except for the section which repealed the Geographical Indications Act 1994).  
Information withheld under section 6(e)(vi) of the Official Information Act – could 
damage seriously the NZ economy by disclosing prematurely decisions on 
Government policies in relation to overseas trade agreements. 
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INTERNATIONAL TRADE AND ECONOMIC LINKAGES 

Executive Summary 

New Zealand’s long term economic performance is critically linked to the quality of 
international linkages at government, business, science and technology, investment and 
skills levels.  As Minister of Commerce you will have a direct role in determining priorities, 
deciding policy, and building relationships with Ministers in other jurisdictions to promote 
New Zealand’s interests internationally. This brief gives you a quick overview of the key 
components of the international work programme, and how they fit together, that Vote: 
Commerce directly leads or supports. 

Purpose of Report 

1 To provide you with a quick overview of the key components of the international 
work programme, and how they fit together, that Vote: Commerce directly leads or 
supports.  

Background 

2 Globalisation is changing manufacturing practices, services delivery and business 
models. Competitive businesses, whether they operate in global or domestic 
markets, are today supported by, and are part of, complex global supply chains. 
Skills, capital and other input resources are now competed for at a global level.  
Some of the capital and skills that we require will need to be employed and applied 
offshore. 

3  The shift in the centre of global manufacturing from first world nations to developing 
nations has raised both new opportunities and challenges. New and more complex 
business partnerships are emerging.  So too are new and powerful global interest 
groups which are seeking to shape domestic and global policy responses, notably in 
sustainable environmental management. 

4 New Zealand is not immune from any of these drivers. As a small distant economy 
lifting our productivity performance will be directly linked to our ability to preserve 
and continue to build an open competitive economy. The opportunities and 
challenges posed by globalisation require refreshed policy responses. Indeed the 
current financial crisis and its implications on the real economy serve to highlight this 
imperative.  Securing better trade access for our goods and services is a central 
plank of this. However the agenda is now broadening and new approaches are 
required to deepen regulatory coordination, build effective partnerships, develop 
pragmatic interventions to manage product and intellectual property risks, facilitate 
trade, deepen our investment and financial connections and build our skills base. 

5 Under Vote Commerce we work on the international programme in close partnership 
with the Ministry of Foreign Affairs and Trade, the Treasury, the Ministry of 
Agriculture and Forestry, Vote Economic Development and business.  Six 
dimensions describe the work programme: 
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i Contributing to advancing New Zealand’s interests in the WTO, including 
under the DOHA round of multilateral trade negotiations; 

 
ii Developing strategies and leading the negotiation on key elements of 

bilateral/regional free trade/economic partnership agreements; 
 
iii Deepening our regulatory coordination with key trading partners, including 

implementing the FTAs; 
 
iv Working in APEC to build strong competition and regulatory frameworks to 

support trade and structural reform in the Asia Pacific region; 
 
v Developing the international dimensions of our financial market and corporate 

governance work; and 
 
vi Supporting the achievement of a Single Economic Market through regulatory 

cooperation with Australia. 
 
6 This brief focuses on the first four dimensions. The international dimensions of our 

financial markets and corporate governance work are covered in separate briefs. 
There is also a separate brief on our role in developing a Single Economic Market 
with Australia. 

Contributing to advancing New Zealand’s interest in the WTO, including under the 
DOHA round of multilateral trade negotiations 

7 As an open competitive economy it is important that the rules that govern 
international trade are fair, transparent, efficient and effective. Vote Commerce is 
involved in supporting three broad area of multilateral work under the WTO 
auspices: 

a Trade remedies – the key objective is to ensure that trade remedies (anti-
dumping, countervailing measures and safeguards) are applied transparently 
and correctly;  

b Technical barriers to trade (TBT) – specifically the framing of the fifth triennial 
review. A key objective is to persuade the WTO TBT committee to develop 
options and guidelines to reduce technical barriers to trade; and  

c Intellectual property under the World Intellectual Property Organisation (WIPO) 
agenda – to protect New Zealand’s interest in the development of the rules 
that protect intellectual property. 

8 More immediately we are participating in the Rules Negotiating Group under the 
umbrella of the WTO DOHA round.  The Group is responsible for negotiating 
improvement and clarifications of the rules on antidumping, countervailing 
measures, and subsidies, including fish subsidies. We are playing a key role as 
“Friend of the Chair” in the inner negotiating group, Information withheld under 
section 6(a) of the Official Information Act – prejudice to international relations of the 
government of NZ and section 9(2)(j) of the Official Information Act – prejudice to a 
Crown negotiation. 
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9 It is in New Zealand’s interest, in the face of the implications of the financial crisis on 
the real global economy that WTO members move quickly to conclude the DOHA 
round as a commitment to open markets. 

Developing strategies and leading negotiations on key elements of bilateral and 
plurilateral free trade/economic partnership agreements 

10 New Zealand is closely involved in, or about to begin, the following bilateral and 
plurilateral agreements: Malaysia, AANZFTA13, Korea, Trans Pacific Agreement14, 
India (finalising the study stage) Information withheld under section 6(e)(vi) of the 
Official Information Act – could damage seriously the NZ economy by disclosing 
prematurely decisions on Government policies in relation to overseas trade 
agreements. In addition the Gulf Cooperation Council (GCC) and Hong Kong 
negotiations remain poised to resume. 

11 MFAT has overall lead of these negotiations.  MED officials provide policy advice 
and negotiating leadership in the following areas: 

• Competition policy 
• Intellectual property 
• Technical barriers to trade 
• Rules of origin under which preferential trade can take place 
• Trade remedies 
• Government procurement 
• Goods access (where we support the MFAT lead negotiator) 

Competition Policy 

12 Our objective is to achieve a competition policy chapter which sets out the 
competition principles which should inform all elements of the agreement. Where 
appropriate the approach may contain commitments on the application of 
competition law. We always seek to include cooperation commitments in the 
agreement, including between competition authorities.  Some of our agreements, 
notably with China, do not contain competition policy commitments.  New Zealand 
led the development of the APEC competition principles, which paved the way for 
the inclusion of competition policy in FTAs and which shape the work in APEC on 
structural reform.   

Intellectual Property 

13 The rules that govern intellectual property (IP) have significant economic 
implications for New Zealand. IP Chapters are an important part of modern trade 
agreements. Our objective is to reflect the obligations of the WTO Trade-Related 
Intellectual Property Rights (TRIPs) Agreement plus, as appropriate, include some 
commitments on enforcement. To date the IP chapters negotiated by New Zealand 
have not required any changes to our IP legislation. The economic implications for 
New Zealand have accordingly been neutral. Information withheld under section 6(a) 

                                               
13 The ASEAN-Australia-New Zealand Free Trade Agreement (AANZFTA) is between the Association of 
South-East Asian Nations (Brunei Darussalam, Cambodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, 
Singapore, Thailand, Vietnam), Australia and New Zealand. 
14 The Trans-Pacific Agreement includes the P4 partners (Brunei Darussalam, Chile, Singapore and New 
Zealand) and the United States, Australia and Peru.  
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of the Official Information Act – prejudice to international relations of the government 
of NZ. 

14 The Ministry also seeks to protect traditional knowledge and traditional cultural 
expressions in agreements. 

Technical Barriers to Trade 

15 Our objective is to reduce the transaction costs associated with businesses having 
to meet the obligations of two (or more) regulatory regimes, while managing risks to 
health, safety and the environment.  We seek to achieve an effective outcome 
through approaches such as mutual recognition of standards and conformity 
assessment, regulator to regulator dialogue instruments and other cooperation 
endeavours.  Different approaches are required for different negotiations. In the 
case of China we developed an asymmetrical approach under our Cooperation 
Arrangement for Electrical and Electronic Equipment. 

Rules of Origin 

16 The Rules of Origin (ROO) determine where a product is deemed to be “made” and 
as a consequence whether a traded good can enjoy the tariff preference under a 
particular FTA. Our key objective is to achieve ROO which enable businesses to 
change their production models over time.  Given that we are an open economy with 
low average tariffs our interests have shifted from using ROO to protect New 
Zealand businesses. Rather, the competitiveness of New Zealand businesses today 
relies on their ability to source inputs from the most competitive sources.  Traditional 
local value content rules today are therefore too constraining.  Our objective is to 
achieve ROO which recognise that the change in tariff classification (CTC) of an 
input into a final product is a sufficient measure of substantial transformation to 
qualify for the tariff preference. 

17 In accordance with the directive from CER Ministers in August, we are re-engaging 
with Australia, on 19 November, to begin the process of amending the CER Rules 
of Origin to bring them up to date with the rules we have respectively negotiated 
with other partners. 

18 We have two key objectives: 

a To bring men’s and boys’ structured apparel (suits, trousers, jackets) under 
the CTC approach.  Australia strongly resisted this three years ago. Men’s and 
boys’ clothing are the only products on which a value added approach still 
applies.  New Zealand menswear manufacturers have been pressing for years 
for liberalisation of the ROO as their competitive position in the Australian 
market is being significantly eroded; and 

b To simplify the CTC approaches in a number of other areas to ensure 
consistency with approaches that we have achieved in other bilateral 
agreements. 

19 We will report to you following the first round of talks. 
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Trade Remedies 

20 A key interest of New Zealand producers is to maintain a strong trade remedies 
regime in the face of trade liberalisation. We seek to ensure that New Zealand 
exporters are treated fairly should other jurisdictions take trade remedies actions 
against us. Accordingly our objective in FTAs is to maintain WTO trade 
commitments on trade remedies and not to weaken them. 

Government Procurement 

21 New Zealand’s government procurement regime is open. Our objective in FTAs is to 
seek broadly reciprocal treatment ie national treatment, for New Zealand businesses 
to access partner government procurement programmes. Achieving commitments 
on government procurement, however, can be difficult, particularly in FTAs with 
developing countries where government procurement is seen as a key lever of 
industry policy.  In these circumstances we seek to achieve commitments that any 
future liberalisation of government procurement regimes will apply to New Zealand. 

Goods Access/Tariff Policy Advice 

22 Given your responsibility for New Zealand’s tariff policy you should note that MED 
plays a key role in supporting negotiations on goods market access under FTAs.  
The New Zealand economy is now one of the world’s most open. Information 
withheld under section 6(e)(vi) of the Official Information Act – could damage 
seriously the NZ economy by disclosing prematurely decisions on Government 
policies in relation to overseas trade agreements. We also seek to protect our 
remaining sensitive industries through appropriate phase out periods.  As Minister of 
Commerce your views will be sought on the mandate to determine the modalities of 
the goods access negotiation, and specific decisions on tariff positions as the 
negotiations proceed.  A separate brief will set out the key decisions that you will 
need to make by mid 2009 on whether and how to proceed with a unilateral tariff 
reduction programme in light of the new FTAs on the table and the continuing 
negotiations under the multilateral DOHA negotiation. 

Deepening our regulatory coordination with key trading partners, including 
implementing the FTAs 

23 In an increasingly globalised world, businesses are seeking convergence or 
harmonisation of regulatory approaches (related to standards, testing and 
certification etc) to reduce compliance costs.  FTAs provide an important means of 
deepening regulatory coordination with other jurisdictions to improve risk 
management and facilitate trade. The WTO Agreement on Technical Barriers to 
Trade provides a framework of principles to facilitate trade. Translating these 
principles into practical and effective trade facilitation instruments has been slow. 

24 New Zealand and Australia have led the world in the establishment of a market to 
market instrument for goods and occupations under the Trans-Tasman Mutual 
Recognition Arrangement (TTMRA). The TTMRA provides that a good that can be 
legally sold in New Zealand can be legally sold in Australia, and vice versa, 
regardless of differences in standards or other sales related regulatory requirements 
between the two countries. It also provides that a person registered to practice an 
occupation in New Zealand is entitled to practice an equivalent occupation in 
Australia, and vice versa, without the need to undergo further testing or examination. 
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25 The Arrangement is one of the cornerstones of both governments’ goal to achieve a 
Single Economic Market. The TTMRA is an arrangement between the 
Commonwealth, State and Territories of Australia and the Government of New 
Zealand where the commitments are given effect in domestic law. The TTMRA is 
accordingly a very powerful driver of trans Tasman regulatory co-ordination.  A fuller 
discussion of this Arrangement and the current review is provided under the Single 
Economic Market brief.     

26 The Australian Productivity Commission has just concluded the second review of the 
TTMRA and released its draft findings and recommendations for discussions with 
governments on 14 November. We will be seeking to discuss the Review’s draft 
findings with you very shortly. 

27 Approaches to regulatory coordination with other jurisdictions are more limited. New 
Zealand has a Mutual Recognition Agreement on Conformity Assessment with 
the European Union, which provides that, for certain products, we can test and 
certify to European Commission’s regulatory requirements in New Zealand. This has 
proved of relatively limited value due to difficulties in expanding the product 
coverage. We are continuing to press the Commission on this. In the longer term we 
would like to explore the scope for moving to market to market arrangements. 

28 We have a similar MRA on conformity assessment with Taiwan on electrical 
products. 

29 It is in New Zealand’s interest also to pursue regulatory coordination initiatives with 
developing countries to manage risk, facilitate trade, and to support the development 
of their standards and conformance infrastructure.  The Cooperation Arrangement 
on Electrical and Electronic Equipment with China (EEEMRA), which is annexed 
to the FTA, provides for a new asymmetric approach. Under the Arrangement New 
Zealand recognises the strengths of China’s domestic infrastructure, under its China 
Compulsory Certification (CCC) regulatory system for product risk management, as 
sufficient to meet New Zealand’s domestic regulatory requirements. In turn China 
recognises the competence of New Zealand conformity assessment infrastructure to 
certify to Chinese requirements, thereby reducing the need for re-testing in China. 

30 The EEEMRA is a strategic instrument for New Zealand. Our objective to  pave the 
way for similar pragmatic approaches to risk management and trade facilitation in 
other product areas of more substantive trade interest to New Zealand.  We have 
developed close and effective relationships with key officials in China’s General 
Administration of Quality Supervision, Inspection and Quarantine (AQSIQ), a key 
regulator, and are taking the second stage of our cooperation endeavours forward, 
including the advancing the specific interests of the Ministry of Consumer Affairs in 
pursuing dialogue on product safety issues. 

Working in APEC to build strong competition and regulatory frameworks to support 
trade facilitation and structural reform in the Asia Pacific region 

31 APEC is a key part of the Asia Pacific institutional trade and economic architecture 
and MED’s participation needs to be informed by longer term strategic 
considerations.  In taking a proactive role we have the opportunity to influence: 

a the development and direction of regional trade and economic initiatives, 
including the development of a template for a region wide FTA; and  
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b regional capability building initiatives. 

32 New Zealand played a key role as Chair in 1999 in setting the agenda for 
“strengthening markets” in the region. Under New Zealand’s Chairmanship of 
APEC’s Economic Committee, MED, under Vote Commerce, has played a key role 
in developing the agenda in the following areas – competition policy, corporate 
governance, regulatory reform and financial sector reform.  Japan as Chair next year 
will be looking to New Zealand to continue its leadership role. 

33 MED also plays a leadership role under the Committee on Trade and Investment’s 
Sub Committee on Standards and Conformance.   We have successfully pushed for 
greater regulator involvement in the Committee and to focus discussion on the 
issues that support the development of high quality regulation.  In helping to shape 
the work programme we are drawing on our experiences on regulatory coordination 
under bilateral agreements and our domestic work on improving the quality of 
regulation. 

Summary 

34 While we have set out this brief in sections, the international work under Vote 
Commerce reflects a coordinated approach. Each component of the work 
programme informs the others.  In turn each dimension of Vote Commerce’s work 
seeks to be informed by and to inform policy initiatives under Vote Economic 
Development to build New Zealand firms’ capabilities to operate globally. 



Security Level: In Confidence  Priority:   MEDIUM 

853700 - BRIEFING FOR INCOMING COMMERCE MINISTER Page 60 

TRADE RULES, REMEDIES AND TARIFFS  

Executive Summary 

The work of the Trade Rules, Remedies and Tariffs Group comprises three main streams: 

• Tariff policy and associated border issues.  This also includes the administration of 
the tariff concessions scheme.  A key issue in this area will be whether you want to 
proceed with a further unilateral tariff review and the timing and nature of that 
review. 

• Administration of New Zealand’s trade remedies regime which is based on WTO 
rules.  Essentially there are three remedies which can be sought by New Zealand 
producers against imports which are causing them injury - these are actions against 
dumped imports, against subsidised imports and against surges in imports which 
cause or threaten to cause serious injury. Such remedies usually take the form of 
additional duties. 

• Our international work which includes playing a significant role in the negotiation of 
free trade agreements (FTAs) in respect of trade remedies and market access in 
support of the Ministry of Foreign Affairs and Trade (MFAT) and participation in the 
WTO DOHA Development Agenda Round negotiations and WTO trade remedy 
technical committees. 

In the context of the global financial crisis the need for a quick conclusion to the WTO Doha 
Round and the need to pursue our FTA agenda take on increased importance. In such 
circumstances there is a tendency for some countries to move to more protectionist 
positions by raising duties to bound rates15 or by using trade remedy mechanisms to reduce 
competition from imports.  The conclusion of the WTO Doha Round and of FTAs ensures 
that we are able to lock in preferential tariff rates.  In the case of trade remedies our 
objective in both the WTO and FTAs is to ensure that such remedies are applied 
transparently and correctly by our trading partners and that our exporters are treated fairly if 
trade remedy actions are taken against them.  
 
Issues to be Considered by Minister  

In the short term you will need to consider the following issues: 
 
Tariff Policy 

• Consider, by mid 2009, whether you want to proceed with a further unilateral tariff 
review and, if so, the timing and nature of that review.  

 
Trade Remedies Administration 
 
• Make decisions on reassessed levels of dumping duties on imports of paintbrushes 

from China and imports of canned peaches from South Africa by about 
February/March 2009. 

                                               
15 Bound rates are maximum tariff levels, above which rates may not be increased, that have been made in 
WTO negotiations in the form of commitments or bindings by member countries. 
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Trade Remedies Policy 
 
• Decide whether to seek the reinstatement of the Trade (Safeguard measures) Bill in 

the next session of Parliament.  
 

Purpose of Report 

1 The purpose of this report is to provide you with information on the work carried out 
by the Trade Rules, Remedies and Tariffs Group of the Competition, Trade and 
Investment Branch. 

2 As Minister of Commerce, you are responsible for tariff policy and the tariff 
concessions system under the Tariff Act 1988 and for trade remedies under the 
Dumping and Countervailing Duties Act 1988 and the Temporary Safeguard 
Authorities Act 1987.  

Background 

3 Our overarching goal is to ensure a fair and predictable trading environment for New 
Zealand business that supports enterprising, innovative and globally competitive 
firms.  It does this by developing effective policies on tariffs and trade remedies and 
by the efficient and effective administration of the tariff concessions system and New 
Zealand’s trade remedies regime.   

4 Our work area comprises three main streams: 

a Tariff policy and associated border issues.  This also includes the 
administration of the tariff concessions scheme. 

b Administration of New Zealand’s trade remedies regime which is based on 
WTO rules. 

c Our international work which includes playing a significant role in the 
negotiation of free trade agreements in respect of market access and trade 
remedies and participation in the WTO DOHA Development Agenda Round 
negotiations and in the  WTO trade remedy technical committees. 

5 Tariff policy has been a key domestic policy instrument supporting increased 
efficiency and improved productivity for firms and increased welfare, particularly for 
consumers.  While there are further productivity gains to be had, the major economic 
gains from tariff reductions have now been achieved.  Remaining tariffs - of 12.5% 
(10% from July 2009) and 5% - provide support to import-sensitive industries.  
Tariffs are now, however, an important trade policy instrument in preserving valuable 
negotiating coin for free trade agreement (FTA) negotiations.    Tariffs will continue 
to reduce or be removed under our FTA commitments and this provides the added 
benefit of achieving reciprocal access to the markets of our FTA partners.  

6 Tariff concessions remove unnecessary tariff imposts on imported goods where 
suitable alternatives are not available from New Zealand producers or 
manufacturers.  An efficient and responsive tariff concession system supports 
enterprising and innovative businesses as the removal of unnecessary duties assists 
New Zealand manufacturers to become more internationally competitive by reducing 
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their input and hence production costs.  The system also increases consumer 
welfare by reducing the cost of imported finished goods.   

7 Although few New Zealand producers seek to utilise existing trade remedy 
mechanisms, against a background of increasing trade liberalisation and 
globalisation, these mechanisms provide producers with an important safety net 
whereby they can seek redress against imports which are dumped or subsidised 
and are causing injury.  Producers can also seek temporary safeguard action 
against sudden and unexpected import surges that are causing injury.  An effective 
trade remedies regime can also have a deterrent effect and as such is beneficial in 
encouraging fair trade.  Access to the safety net of a trade remedies regime can also 
be important in gaining support from domestic manufacturers for further trade 
liberalisation. 

8 In our FTA negotiations for goods market access, as part of aiming for high quality, 
balanced and comprehensive agreements, we try to bring all trade as close to duty 
free as quickly as possible and seek to remove other impediments such as quotas 
and import licensing requirements.  We support the Ministry of Foreign Affairs and 
Trade in both free trade agreement (FTA) negotiations, and in the goods market 
access component of World Trade Organisation (WTO) non-agricultural market 
access negotiations (NAMA), by providing advice on tariffs and on domestic industry 
offensive and defensive interests.  We are also directly involved in negotiating the 
trade remedy component of our free trade agreements. 

9 In the context of the global financial crisis the need for a quick conclusion to the 
WTO Doha Round and the need to pursue our FTA agenda takes on increased 
importance. In such circumstances there is a tendency for some countries to move 
to more protectionist positions by raising duties to bound rates or by using trade 
remedy mechanisms to reduce competition from imports.  Progress on the WTO 
Doha Round and of FTAs would ensure that we are able to lock in preferential tariff 
rates and not be exposed to increased tariffs.  In the case of trade remedies, our 
objective in both the WTO and FTAs is to ensure that such remedies are applied 
transparently and correctly by our trading partners and that our exporters are treated 
fairly if trade remedy action is taken against them.  

10 Our three work streams are discussed in more detail in the following paragraphs. 

Tariff Policy (including Tariff Concessions) 

Tariff Policy 

Tariff Levels 

11 As a result of the removal of import licensing and regular unilateral reductions of 
Normal tariffs since the mid 1980s, the New Zealand economy is now one of the 
world’s more open economies and this openness has been important in driving 
productivity.  Tariffs are also programmed for reduction and elimination under our 
FTAs. 

12 Provisional data for the year ending June 2008 shows imports into New Zealand 
from the world face a trade weighted average tariff of 2.6%.  Approximately 58 
percent of New Zealand’s Normal tariffs (tariff lines) are now duty free and by July 
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2009, 35 percent will have tariffs of 5 percent and the remaining 7 percent will have 
tariffs of 10 percent, which apply largely to clothing, footwear and carpet. 

13 The ongoing unilateral reduction of tariffs has led to significantly increased imports 
and lower input costs.  Increased competition from imports has in turn caused firms 
to increase their efficiency and productivity, to innovate and to become 
internationally competitive.  Tariff reduction has also generated significant welfare 
gains, particularly for consumers.   

14 The major economic gains from tariff reduction have now been achieved and any 
further reduction is likely to result in comparatively small incremental efficiency and 
welfare gains.  Modelling undertaken at the time of the 2003 Tariff Review showed 
that, in static terms, if all tariffs were removed by 2010 GDP would rise by 0.1 per 
cent. Tariff policy is still important, however, as a tool that provides some assistance 
to import-sensitive manufacturing industries while preserving valuable negotiating 
coin for FTA negotiations.  

Timing of any Future Tariff Review 

15 A key issue for you to consider in mid-2009, and report to Cabinet on, is whether a 
further unilateral tariff review should take place and, if so, the timing and nature of 
any such tariff review.  The main considerations are: 

a whether it would be best to continue with further unilateral tariff reduction; or 

b whether there is a case for deferring the tariff review still further in the light of 
key FTA and WTO negotiations still underway and to provide time for an 
assessment of the outcomes under FTAs already concluded.   

16 The unilateral tariff review scheduled for 2006 to consider post-2009 tariff levels was 
deferred because it was considered to be not in New Zealand’s best interests as it 
would significantly undermine our negotiating strength in FTA negotiations and 
would diminish our ability to attract future FTA negotiation partners. 

17 At present tariffs will be held at their July 2009 levels until 30 June 2011 - to provide 
certainty to business around the tariff environment in the short term.  It has been 
past practice to provide business with around 18 months to two years notice of tariff 
levels, namely whether they are to be maintained or changed. 

18 The last scheduled unilateral reduction of tariffs takes place on 1 July 2009, when 
the highest tariffs (on clothing, footwear, carpet, ambulances and motor homes) 
reduce to 10 percent.  On 1 July 2008, all other remaining tariffs which apply to a 
range of mainly manufactured goods reduced to 5 percent.   

Tariff Concessions 

19 You have policy and decision-making responsibility for tariff concessions, which are 
another means of ensuring firms operate under an environment in which they can 
increase productivity and become internationally competitive.  Concessions also 
improve consumer and economic welfare.   

20 Tariff concessions are available to remove the need to pay Customs duty for 
social/humanitarian, customs facilitation, trade policy and industry assistance 
purposes.  Concessions are mainly a mechanism for removing Customs duty on 
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imported goods if suitable alternative goods are not available from local producers 
and manufacturers, but also include, for example, concessions for the importation of 
passengers’ baggage and immigrants’ personal effects. 

21 To avoid placing unnecessary duty costs on industry and to encourage and enhance 
investment in New Zealand in plant and infrastructure, concessions can be 
considered under the capital equipment scheme16, which provides for consideration 
of concessions on items of capital equipment which can be shown to have greater 
efficiency and higher performance and productivity characteristics than may be 
available from New Zealand manufacturers.  Such concessions make manufacturing 
cheaper and reduce the costs of developing infrastructure e.g. a concession was 
recently granted on pipes for a hydro-electric scheme. 

22 As Minister of Commerce, you have legal authority under section 8 of the Tariff Act 
to remove duty by way of tariff concessions, although this function and power has 
been delegated to certain Ministry officials in the CTI Branch. 

23 We also deal with other border issues, such as ensuring that New Zealand’s Tariff 
structure remains up to date with international Harmonised System changes and 
implementing statistical keys where required to provide statistical data.  

Current Issues 

Judicial Review 

24 One key issue that you should be aware of is that judicial review proceedings have 
been commenced by KensingtonSwan, on behalf of CentrePort Ltd, against a 
decision of the Minister of Commerce (made by officials acting under delegated 
authority) to decline an application for a tariff concession for an imported tug.  The 
Ministry considered that the application failed the ‘suitable alternative’ test and also 
– because local shipbuilders were not given the opportunity to tender – failed to 
meet the fundamental requirements to be considered under the tariff concession 
capital equipment scheme.  The Ministry has also declined similar tariff concession 
applications in respect of two other tugs. 

25 A Statement of Defence has been prepared, discovery is underway, affidavits will be 
filed between February and April and a two day fixture will be allocated after 1 May 
2009.  We will brief you further on this matter as the case proceeds.  

Tariff Concessions Review 

26 We are currently examining the fee level for applications for tariff concessions and 
how costs might be minimised given the declining demand for reference 99 tariff 
concessions.  Demand has decreased due to unilateral reductions in tariffs and tariff 
elimination and reduction under free trade agreements and is likely to continue 
trending down.  466 applications were received in 2007/08.   

Trade Remedies Administration 

27 We administer New Zealand’s trade remedies regime under the Dumping and 
Countervailing Duties Act 1988 and the Temporary Safeguard Authorities Act 1987.  

                                               
16 A Reference 99 category. 
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“Trade Remedies” is the general term used to describe measures, usually in the 
form of additional duties, to protect domestic manufacturers from specific cases of 
injurious imports arising from: 

• Dumping and subsidisation.  We are responsible for conducting investigations.  
The Minister of Commerce is responsible for making final determinations as to 
whether dumping or subsidisation is causing injury, and also all decisions 
relating to duties imposed under the Act.  The processes and practices 
followed in investigations are defined under New Zealand’s legislation and by 
international rules established by the WTO. 

• Sudden increases in the volume of imports which are causing serious injury to 
New Zealand industries.  A Temporary Safeguard Authority (TSA) carries out 
the inquiry and reports to the Minister on whether urgent safeguard action is 
needed to provide temporary protection to the industry and allow it time to 
adapt to a situation of increased imports.  The Minister of Commerce is 
responsible for appointing a TSA.  A review of New Zealand’s safeguards 
regime has been undertaken and a Bill to implement changes arising from the 
review introduced into the House (see below for further details). 

Dumping and Subsidisation 

28 The Act requires that dumping and subsidy investigations must be completed, and a 
decision made by the Minister of Commerce as to whether dumping or subsidisation 
has caused material injury to the New Zealand industry, within 180 days after an 
investigation is initiated.  The Ministry provides the Minister with a detailed report on 
the outcome of an investigation along with recommendations on what action, if any, 
the Minister should take. 

29 A diagram showing the process for assessing applications and carrying out 
investigations is attached as Annex 1. 

30 Anti-dumping and countervailing duties expire 5 years after they are imposed, 
unless a “sunset” review initiated before the expiry date establishes that the removal 
of the duty would likely result in a continuation or recurrence of 
dumping/subsidisation and injury.  Decisions on reviews are made by the Ministry, 
but any decision to terminate or reassess duties is made by you as Minister of 
Commerce.   

31 Applications for dumping investigations tend to come from a relatively small number 
of companies, in particular those in the areas of canned food, building and steel 
products.  Companies that have been significant users of trade remedies include 
Fletcher Building Ltd, in particular Pacific Steel and Winstone Wallboards, and Heinz 
Wattie’s Ltd. 

Current Cases and Workload over Next 12 Months 

32 Cases currently underway, which are likely to involve you in making decisions on 
duty levels, are: 

• a “sunset” review, and possible re-assessment, of anti-dumping duty on 
paintbrushes from China by around February 2009; and 
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• a reassessment of the anti-dumping duty on canned peaches from South 
Africa by about February/March 2009. 

33 Over the next 12 months there is likely to be a reassessment of the anti-dumping 
duty on diaries from China and “sunset” reviews are likely to be undertaken of the 
anti-dumping duty on canned peaches from Greece, the countervailing (subsidy) 
duty on canned peaches from the European Union, the anti-dumping duty on 
reinforcing steel bar from Thailand and the anti-dumping duty on galvanised wire 
from Malaysia.  Any applications for new dumping or subsidy investigations will also 
need to be evaluated and investigated if warranted, but it is difficult to predict how 
many new applications, if any, will be received. 

Temporary Safeguards 

34 Only 4 safeguard investigations have been carried out by a Temporary Safeguard 
Authority, the last one being in 1995, and in only one case was a safeguard 
measure imposed. 

Trade (Safeguard Measures) Bill 

35 A review of New Zealand’s safeguards regime has been undertaken to ensure that it 
is consistent with WTO rules and to promote efficient, transparent and objective 
investigative and decision making processes.  The Trade (Safeguard Measures) Bill 
to implement the findings of the review was introduced into the House on 9 
September 2008 but had not received a first reading at the time Parliament was 
dissolved on 3 October.  Significant changes proposed in the Bill include: 

a Safeguard investigations are to be carried out by the Ministry rather than by 
independent Temporary Safeguard Authorities. 

b The current 30 working days timeframe for the completion of a safeguards 
investigation is to be extended to 75 working days (or 85 working days if 
provisional safeguard measures are requested). 

c Authorising the Minister of Commerce to impose a provisional and a final 
safeguard duty. 

d Detailing the matters that must be considered when determining whether the 
imposition of a safeguard measure is in the public interest. 

36 This Bill lapsed on the dissolution of Parliament on 3 October.  You will need to 
decide whether to seek the reinstatement of this Bill in the next session of 
Parliament.  If the Bill is reinstated by resolution of the House, Standing Orders 
provide that parliamentary business is resumed at the stage it had reached in the 
previous Parliament. 
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International Work 

Free Trade Agreements 

37 We are heavily involved in preparatory work for FTA negotiations (Korea, India, and 
P417-US), in current negotiations (Malaysia) and in their implementation (AANZFTA), 
while negotiations with the Gulf Co-operation Council States (GCC) and Hong Kong 
are suspended.  We work closely with the Ministry of Foreign Affairs and Trade 
(MFAT).  

38 We also implement the tariff preferences and trade remedy provisions arising out of 
free trade agreements.   

Market Access – Goods 
 
39 You will be kept informed of developments in goods market access negotiations 

under FTAs, in view of your responsibility for domestic tariff policy.  The Minister of 
Commerce has also been given authority by Cabinet in previous FTA negotiations, 
along with other relevant Ministers, to make certain decisions in relation to FTA 
negotiations – for example, changing the scope of the negotiating mandate.  

40 We assist MFAT in FTA negotiations on goods market access by: 

• providing information on the defensive and offensive interests of our 
manufacturing sector; 

• helping draw up New Zealand tariff offers and request lists;  

• determining how import-sensitive goods should be treated, based on our 
knowledge of New Zealand industry capability and of any tariff sensitive 
product areas, for example clothing, footwear, carpets, steel, whiteware and 
certain building materials. 

Trade Remedies  

41 New Zealand generally advocates that any FTA reinforces existing WTO rules with 
respect to trade remedy measures.  New Zealand generally opposes any measures 
aimed at reducing or weakening the trade remedy rules set out in current New 
Zealand legislation and WTO agreements. 

42 In a number of agreements, usually as a result of a request from the other party, we 
have agreed to a bilateral transitional safeguard mechanism, which can temporarily 
either suspend further tariff reductions or increase the tariff to allow a domestic 
industry time to adjust to any serious injury caused by any sudden increase in 
exports from a party as a result of tariff reduction or removal. 

Current Issues 

43 We work closely with MFAT and Customs to implement the tariff reduction and 
elimination outcomes from WTO and FTA negotiations.  The AANZFTA is likely to 
be signed in late December and implementation is expected to take place on 1 July 
2009.  While the Minister of Trade has overall responsibility for the AANZFTA Bill, 

                                               
17 The Trans Pacific Strategic Economic Partnership between New Zealand, Singapore, Brunei Darussalam 
and Chile. 
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the legislative changes required all relate to areas under your portfolio, tariffs, trade 
remedies and rules of origin and MED will provide drafts for the Bill. 

World Trade Organisation  

44 It is important for New Zealand that there is an effective set of international trading 
rules that ensure that small trading nations are treated fairly, along with larger 
countries.  Our work in the WTO is aimed at ensuring that such rules are developed 
and maintained and that all members adhere to transparent and correct investigation 
policies and processes.  There are two streams to our trade remedies WTO work: 

• Participation in the Rules Negotiating Group which is under the umbrella of the 
WTO Doha Development Agenda Round. 

• Participation in the trade remedy technical committees on Anti-dumping, 
Subsidies and Countervailing Measures, and Safeguards. 

Doha Development Agenda Round – Rules Negotiating Group 

45 The DOHA Development Agenda (DDA) calls for both the Anti-dumping and 
Subsidies Agreements to be “improved and clarified” while the mandate for the 
consideration of fish subsidies is to “clarify and improve WTO disciplines on fisheries 
subsidies, taking into account the importance of this sector to developing countries”.   

46 The Director General of the WTO is aiming to have modalities (negotiating 
mandates) for Agriculture and Non Agricultural Market Access (NAMA) agreed by 
December 2008 which would mean the Round completion date would extend well 
into 2009.   

47  The Chair of the Rules Negotiating Group has now released draft texts covering 
proposed changes to the Anti-Dumping (AD) and Subsidies and Countervailing 
Measures (SCM) Agreements, which includes a text on fish subsidies  These texts 
are to be the basis for comprehensive negotiations amongst Members to produce 
final texts that will form part of the DOHA Round package. 

48 We have been involved in assessing other Member’s proposals to change the 
existing texts.  Our main focus is: 

a To preserve our investigation methodologies, in particular the way we 
calculate dumping margins. 

b To enhance the transparency of other Members’ investigation systems to 
ensure our exporters are treated fairly in overseas markets. 

c To get a broad prohibition on fish subsidies that lead to excess capacity and 
over fishing. 

49 The Chair’s texts meet New Zealand’s expectations at this time, but the task ahead 
will be to preserve these texts in the face of strong criticism from other Members. 

50 New Zealand maintains a place in the “inner circle” of the small core negotiating 
group of Members in the AD negotiation by virtue of the position held by one of our 
members as “Friend of the Chair”.  Information withheld under section 6(a) of the 
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Official Information Act – prejudice to international relations of the government of NZ 
and section 9(2)(j) of the Official Information Act – prejudice to a Crown negotiation. 

Participation in WTO Committees  

51 All three trade remedies disciplines of dumping, subsidies and safeguards are 
subject to WTO Agreements.  All three disciplines have Committees set up under 
each Agreement comprising representatives of each WTO Member, which meet bi-
annually. All Members must notify their legislation, regulations and any subsequent 
amendments, and any trade remedy actions to the relevant Committee for the 
scrutiny of other Members.  

Importance of Participation in WTO Committees 

52 Since the mid-eighties, we have built a reputation as one of the leading 
administering authorities in the trade remedies area by our positive participation in 
these Committees and the quality of our investigative reporting.  Other Members see 
New Zealand as a non-threatening Member who is prepared to share its experience 
and expertise with others with a view to establishing best practice and transparency.  
Our legislation and practice is often used by the WTO Secretariat as a model for 
smaller economies and developing countries to base their trade remedy operations 
on. 
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ANNEX 1 
DUMPING/SUBSIDY INVESTIGATION PROCESS & TIMELINE  
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STANDARDS, CONFORMANCE AND REGULATION 

Executive Summary 

 
As Minister of Commerce, you have stewardship responsibilities for key aspects of New 
Zealand’s overall standards and conformance system.  The system facilitates international 
trade; helps enable firm productivity improvement and supports more efficient regulatory 
practice.    

 
You are accountable to Parliament for the performance of three standards and 
conformance bodies: the Standards Council (better known by its trading name Standards 
New Zealand), the Testing Laboratory Registration Council (better know by its trading name 
International Accreditation New Zealand); and the Joint Accreditation System – Australia 
New Zealand (JAS-ANZ), a trans Tasman body established by Treaty. 
 
Issues that will require your early attention are: 
 
a the legislative priority the government wants to give to the passage of the Standards 

and Accreditation Bill, which has been introduced but has yet to have its first 
reading;  

b the development of a more sustainable business model for New Zealand Standards; 
and  

c consideration of the role the Regulator’s Forum (a forum of regulators and standards 
and conformance bodies) might play in the Government’s programme to reduce 
regulatory burden on business. 

 
A separate related briefing has been provided covering MED’s role in addressing the quality 
of regulation. 
 
Importance of the Standards and Conformance System 

Standards underpin the performance of all high performing economies. The Commerce 
portfolio includes responsibility for overseeing the performance of New Zealand’s standards 
and conformance (S&C) system. The system supports: 
 

• the adoption of ‘best practice’ process or product standards by businesses to  
support competitiveness and productivity growth; 

• the adoption of standards as a means of regulatory compliance  

• performance-based regulation, giving firms flexibility to innovate to achieve 
outcomes – a ‘lighter’ form of regulation than prescriptive approaches; 

• international trade by assuring regulators and customers in other jurisdictions of the 
quality of New Zealand products and services; and 
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• confidence in third party accreditation and certification systems. 
 
The New Zealand S&C system is comprised of five core infrastructure bodies, and you are 
the Responsible Minister for the first three: 
 

• Standards Council – an autonomous Crown entity focused on developing standards 
and promoting standardisation in New Zealand;  

• Testing Laboratory Registration (TLR) Council – an autonomous Crown Entity that 
operates internationally recognised accreditation programmes for laboratories, 
inspection bodies, and radiology services;  

• Joint Accreditation System of Australia and New Zealand (JAS-ANZ) – a trans-
Tasman accreditation body established by Treaty that accredits certification bodies 
and inspection bodies. An MED official represents the  government on the JASANZ 
governing Board. 

• The Measurement and Product Safety Service (MAPSS) – which is responsible for 
ensuring that goods (e.g. food and petrol) are exchanged on the basis of accurate 
metric weights or measures (legal metrology). MAPPS is part of the Ministry of 
Consumer Affairs; and   

• Measurement Standards Laboratory (MSL) –  responsible for establishing and 
maintaining standards of measurement of physical quantities. MSL is part of 
Industrial Research Limited, a Crown Research Institute monitored by MoRST. 

 
As Minister of Commerce your responsibilities, for the first three bodies, include: 
appointments to their governing boards: directing them on the government’s strategic 
priorities, through the annual letter of expectations: and monitoring their overall 
performance.  The Ministry of Economic Development (MED) acts on your behalf as the 
monitoring department and advises you regularly on their ongoing performance and policy 
issues as they arise. 
 
These bodies are self funding and do not receive any direct appropriation from government. 
Their Chief Executives are responsible to their respective boards for running not-for-profit 
self funded businesses.   
 
Current Issues  

Standards and Accreditation (S&A) Bill 

1 The S&A Bill 2008 will bring the current separate Standards Council and the TLR 
Council Acts under one Act, reduce the size of the boards and separate technical 
advisory and business governance functions. The Bill is the response to the 
comprehensive Review of the Standards and Conformance Infrastructure concluded 
in 2007. The Standards and Conformance Bill reduces the boards of each 
organisation to six members and mandates the establishment of Sector Advisory 
Boards by the Standards Council. It provides that all board appointments will be 
made by the Minister of Commerce, removing the current provision for some 
members to be appointed by the Boards themselves.  The Bill changes the name of 
the Standards Council to Standards New Zealand, the name of its operating arm, 
thereby removing confusion in the market place. 
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2 The Bill’s provisions were developed in consultation with regulators and other 

stakeholders.  It was introduced into Parliament on 9 September 2008, but has not 
had its first reading.  The government will need to decide the legislative priority to 
give the Bill.  

 
3 While not urgent, the both the Standards and TELARC Councils will have board 

vacancies to fill in the new year and appointments will need to be informed by the 
timing of the passage of the Bill. At this juncture both entities are working towards 
implementing the new Act from 1 July 2009. 

 
Information withheld under section 9(2)(b)(ii) of the Official Information Act – prejudice to 
commercial position of the subject of the information.  

4 Information withheld under section 9(2)(b)(ii) of the Official Information Act – 
prejudice to commercial position of the subject of the information. 

 
5 Information in paragraph 5 and sub bullet points is withheld under section 9(2)(b)(ii) 

of the Official Information Act – prejudice to commercial position of the subject of the 
information: 

 
• ; 
 
• ; 
 
• ;  
 
• . 

 
6 Information withheld under section 9(2)(b)(ii) of the Official Information Act – 

prejudice to commercial position of the subject of the information. 
 
7 Information withheld under section 9(2)(b)(ii) of the Official Information Act – 

prejudice to commercial position of the subject of the information. 
 
 
The Regulators’ Forum 

8 A key recommendation of the Review of the Standards and Conformance 
Infrastructure was for government to establish a formal Regulators’ Forum. The aim 
of the Forum is to: 

 
• promote a whole of government understanding of the role of the standards and 

conformance infrastructure in supporting good regulatory practice, that will 
promote the government’s regulatory and business growth objectives; 

 
• improve awareness among the standards and conformance infrastructure of 

the needs of regulators and policy makers to better tailor service responses; 
 
• promote deeper understanding among regulators and the standards and 

conformance bodies of the opportunities for regional and/or international 
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cooperation to support the efficacy of New Zealand’s regulatory regimes and 
the internationalisation of New Zealand firms; and 

 
• promote awareness of and full compliance with New Zealand’s international 

trade obligations and other international undertakings. 
 
9 The Forum recognises that resolving some of the problems of regulatory burdens on 

business will involve more than focusing on the impact of primary legislation. 
Success will also depend on understanding the cost implications of underlying 
regulations, standards and approaches to enforcement. 

 
10 The Forum meets quarterly and is chaired by MED.  It comprises key regulators and 

all five S&C infrastructure bodies.  A key deliverable for the Forum is the 
development a National Standards and Conformance Strategy which will serve as a 
means of focussing all stakeholder’s interests. 

 
Issues for Immediate Consideration  

11 Standards and Accreditation Bill: Discuss the priority the government wishes to give 
the Bill in its legislative programme. As the matters are not controversial, the 
Parliamentary process should be relatively short and smooth.  MED will act as 
advisor to the appropriate Select Committee and support you as the Bill is 
progressed through Parliament. 

 
12 Information withheld under section 9(2)(b)(ii) of the Official Information Act – 

prejudice to commercial position of the subject of the information. 
 
13 Regulator’s Forum: consider the role the Regulator’s Forum might play in the 

Government’s programme to reduce regulatory burden on business. 
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ECO VERIFICATION 

Executive Summary 

The Minister of Commerce has lead responsibility for the Eco-Verification programme, in 
collaboration with the Minister for the Environment. The tools, resources and networks 
being developed and implemented under this programme will help New Zealand 
businesses to compete internationally by helping them to get defensible environmental 
credentials and operate more cost-effectively. The focus areas for the programme are the 
measurement and reduction of greenhouse gas emissions; improved energy efficiency, and 
the assessment of environmental performance. 
 
The Eco-Verification work programme is: 
 
• Building greenhouse gas measurement capability and an effective and high quality 

standards and conformance infrastructure to enable and support environmental claims; 
• Working with business stakeholders to support the uptake of environmental 

management practices, and identify opportunities for cost savings (with an early focus 
on greenhouse gas emissions and energy efficiency); 

• Building consistency and alignment between central government, local government and 
businesses in the implementation of environmental management approaches. 

Background 

1 There is growing pressure on New Zealand businesses to be able to measure and 
improve their environmental performance, and to substantiate any environmental 
claims they make. These pressures are principally coming from overseas (via supply 
chains). New Zealand business benefit substantially from our environmental image, 
so it is important that claims made are valid, and can be substantiated. 

2 Although many of our exporters are well placed to trade on environmental claims, 
Information withheld under section 9(2)(d) of the Official Information Act – to avoid 
prejudice to the substantial economic interests of NZ. 

3 The Ministry of Economic Development was given leadership of the Eco-Verification 
programme in February 2007 as there were strong synergies with the Ministry’s 
responsibility for New Zealand’s standards and conformity assessment 
infrastructure. A robust standards and conformance infrastructure is a pre-requisite 
for effective business environmental management. The Ministry works closely with 
the following Ministries: Environment, Agriculture and Forestry, Fisheries, Tourism, 
Research Science and Technology and Foreign Affairs and Trade on the various 
elements of the Eco-Verification Programme. We also have close working 
relationships with local and regional governments, the Crown Research Institutions, 
New Zealand Trade and Enterprise, Business New Zealand and Standards New 
Zealand. 
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Challenges 

4 There are three related challenges under the Eco–Verification Programme. The first 
is clarifying confusion in the market place for business on the range and quality of 
environmental goods and services in the market.  The second is the perceived costs 
by businesses in pursuing environmental management in the face of very weak 
business drivers. On this point the initiatives under the Eco-verification programme 
are strongly focused on demonstrating that a commitment to reduce greenhouse gas 
footprint (i.e. energy consumption), will reduce costs and improve competitive 
position. The third is building the partnerships between government departments, 
Crown Research Institutions, industry sectors, and local government to support the 
research, develop the tools and identify effective implementation strategies.  The 
programme has been developed in liaison with existing service providers, to ensure 
the solution builds from the strengths in existing institutions, keeping costs down and 
delivering a solution that can meet demand. 

5 Government procurement has the potential to be a key driver for the uptake of 
environmental management. Central and local government officials recognise the 
value in developing procurement policies that support sustainable practices by 
themselves and by businesses. 

Actions Underway 

6 The Eco-Verification initiative comprises a suite of activities designed to help 
businesses to improve, measure, demonstrate and substantiate their environmental 
performance. Ongoing project activities include the following: 

a Improving the access to, and use of environmental management tools for 
SMEs: 

• Ongoing enhancements to the MED Ecolabel Directory, which provides 
information on available eco-labels and their relative merits; 

• Development of a web-based ‘business environmental assessment tool’, 
designed to enable SMEs to assess their environmental performance, get 
guidance on next steps, and link to associated tools and providers; and 

• Development of a nationally recognised specification for an environmental 
management system, which could be used as a basis for procurement 
pre-qualification and management of environmental performance 
obligations in sectors and supply chains. 

b Developing carbon estimation and reduction methods for key export sectors 
(seafood and tourism). We are taking this aspect of the programme forward 
with the Ministry of Fisheries and the Ministry of Tourism. MAF is running 
similar initiatives for land-based primary sectors. The measurement and 
reduction methodology tools for the Tourism sector have been completed and 
the next stage is to work with the sector alongside the Qualmark programme18 
to promote uptake. 

                                               
18 Qualmark has developed a ‘Responsible Tourism’ certification programme for tourism operators in New 
Zealand. 
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c Facilitating access to product ‘life-cycle’ methods that can enable businesses 
to optimise their environmental performance, including: 

• A ‘life-cycle management’ project designed to increase the number of life-
cycle practitioners in New Zealand, and develop practical techniques for 
applying life-cycle approaches in the manufacturing sector. 

• Exploring opportunities for trans-Tasman collaboration in the development 
of a life-cycle inventory database, which provides the baseline data for life 
cycle assessment. 

d Keeping abreast of the interface between voluntary carbon markets and the 
emissions trading schemes in this and other jurisdictions; 

e Co-ordinating the Eco-Verification Network, which meets twice a year to 
assess progress and inform the programme. Membership of the network 
includes a broad range of government departments, CRIs, local government 
representatives and business representatives. A number of CRIs and Crown 
Entities are active participants in the Eco-Verification Network including: 

• Standards New Zealand, which is undertaking a stock-take of 
international eco-standards on our behalf, and has a strong interest in our 
work in environmental management systems and carbon footprint 
estimation methods. 

• Landcare Research NZ Limited is a widely recognised provider of carbon 
estimation environmental management tools (and associated certification 
products), and is co-ordinating and co-funding the life-cycle management 
project. 

• Scion, which is assisting MED in establishing a national group of life-cycle 
practitioners and to co-ordinate trans-Tasman dialogue on life-cycle 
inventory collaboration. 

Ministers Role 

7 There are no immediate decisions for you as the lead Minister on the Eco-
Verification programme.  Officials would however welcome the opportunity to give 
you a fuller briefing on all elements of the programme with view to seeking your 
views on its scope and direction. A progress report to Cabinet is formally required by 
the end of March 2009. 
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GOVERNMENT PROCUREMENT 

Executive Summary 

Government spending accounts for a significant proportion of national output in most 
countries and although detailed data is not available, the total size of New Zealand’s 
government procurement market (based on OECD averages) is estimated to be in the 
range of $14 to $20 billion per year. 

The current global financial and economic crisis heightens the imperative for government as 
a whole to understand its expenditure and for agencies to spend more effectively. 
Procurement can play a significant role in achieving, what we understand to be priorities for 
the government, namely: productivity gains, releasing funds for use in other priority areas, 
reducing bureaucracy, improving opportunities for firms to participate in the government 
procurement market, and supporting innovation. 

Since mid-2006, MED’s Government Procurement Development Group (GPDG) has 
focussed on improving procurement practice and outcomes across government, through 
promoting and supporting syndicated contracting19, delivering workshops and educational 
initiatives, and driving greater consistency in the policy framework across government. 

This work has resulted in incremental improvements to procurement capability and 
significant savings (at least $10 million in 3 years) as a result of syndicated contracting. 
However, we believe that capability and best practice in New Zealand’s public sector is 
about 5-10 years behind that in Australia and the United Kingdom (UK) and further, that the 
full potential for savings from syndicated contracting has not been realised. 

In the face of mounting expenditure on public services, other jurisdictions have undertaken 
fundamental and ambitious procurement reform programs, informed by recommendations 
from an independent review, and leading to remarkable results in efficiencies and savings 
that could be recycled to other government priorities.  

Purpose of Report 

1 The purpose of this paper is to provide you with information on the potential to 
achieve significantly greater savings, productivity, efficiencies, and innovation across 
government through procurement. 

Background 

2 Government spending accounts for a large proportion of national output in most 
countries and New Zealand is no exception. As detailed data is not available, the 
total size of New Zealand’s government procurement market is difficult to estimate, 
but OECD averages suggest that it is in the range of $14 to $20 billion per annum.  

3 Good procurement capability is necessary to achieve value for money and to enable 
procurement to contribute to wider government objectives. Strategic procurement is 

                                               
19 Syndicated procurement contracts are those contracts that contain a provision that enables agencies to join 
the contract after it has been negotiated by a lead agency. They are generally used for common use items 
(such as vehicles, stationary, etc) and must be endorsed by the Syndicated Contracts Review Board.  
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well recognised internationally as a significant contributing factor in cost-effective 
corporate operations. According to the 2006 McKinsey & Company survey20, top 
performing companies that invest in systematic procurement talent development and 
strategic procurement realise $15 million to $20 million more in savings for every $1 
billion in spending (ie approximately 1.5%-2%), than the low performers (in terms of 
annual average saving over three years). 

4 The GPDG was established in mid-2006 to lead a more strategic approach to 
procurement policy and the improvement of practice across government. Its work 
has consisted of promoting and supporting syndicated contracting, improving 
procurement capability through workshops, educational initiatives, and general 
advice and guidance to agencies, and driving greater consistency across 
government through a single government procurement policy. 

5 Skilled procurement professionals in the public sector can ensure not only up front 
cost savings, but ensure that world class standards and tools are used, resulting in 
fewer barriers and less red tape for suppliers. As increased demands are placed on 
procurement practitioners and more complex high value/high risk contracting is 
undertaken by government agencies, it is important that the procurement function 
continues to develop and adapt. 

6 In general terms, we believe that procurement capability in the New Zealand public 
sector is approximately 5-10 years behind that in Australia and the UK and we 
continue to be in a “catch up” mode. Some of the factors contributing to this 
assessment are: inconsistency and wide variation in practices among agencies, no 
common processes for managing large, complex procurements, no arrangement for 
managing suppliers across government, high profile failed procurement projects, 
and insufficient overall skill levels, with very few formally trained procurement 
professionals. 

7 Syndicated contracts have been proven to generate savings. In the UK, for example, 
savings of £412 million were achieved from £2.7 billion spend on collaborative 
procurement deals in 2005/06, and the 2006/07 target was an additional £500 
million. Several states in Australia centrally negotiate key whole-of-government 
contracts with savings retained by the agencies as an incentive to join collaborative 
efforts. Western Australia has over 60 central (mandatory) contracts in operation 
with average savings of 10%, or more than AU$140 million per annum over 4 years. 
The New South Wales government, in 2005/06, channelled AU$3.4 billion of its total 
AU$12 billion procurement expenditure through whole-of-government contracts, 
realising savings of AU$464 million21. 

8 The use of syndicated contracts in the New Zealand public sector has been 
successful up to a point. In the period from 2003 to 2006, $10 million was saved 
through syndicated contracts with 2 staff promoting them. However, the full potential 
for savings is not being realised. For example, agencies continue to advertise for 
vehicles, even though there are multiple syndicated contracts for different types of 
vehicle in place that they could join. 

                                               
20 Figures produced by the 2006 McKinsey and Supply Management Institute (European Business School) 
survey of purchasing executives at more than 200 companies operating in Africa, Asia, Europe, North and 
South America. 
21 These include an all-of-government telecommunications deal producing savings of $1 million per week and 
standard specification PC contract with committed spend from agencies produced a A$50 million saving (35%) 
off already good pricing. 



Security Level: In Confidence  Priority:   MEDIUM 

853700 - BRIEFING FOR INCOMING COMMERCE MINISTER Page 80 

9 An expanded programme of work, designed to accelerate the potential for 
government procurement to contribute both fiscal savings and support sustainable 
economic development, is pending confirmation of adequate funding.22  

Linkages to other initiatives 

CAM and Gateway 

10 The systematic development of procurement capability across the whole of 
government is closely aligned to Treasury’s work on improving capital asset 
management in the public sector and the work of the State Services Commission in 
promoting better project management through the Gateway initiative. The whole-of-
life approach to achieving value for money from purchases is directly applicable to 
the cost-effective through-life approach to asset management. Similarly, the 
introduction of stronger disciplines in procurement and having a greater focus on 
strategic procurement planning and analysis, can add value to the Gateway project 
review process, through avoiding costs and maximizing benefits from project 
deliverables. 

Free trade commitments 

11 Liberalisation of government markets is an important component of comprehensive 
free trade agreements and New Zealand seeks to negotiate reciprocal treatment 
with its free trade partners. As the negotiating agenda expands, we will likely need to 
consider binding additional entities23 and the flexibility currently enjoyed by public 
procurers may be replaced by more prescriptive disciplines that are traditionally 
found in these agreements. 

Innovation and sustainability 

12 Government procurement can be used to drive demand for innovative products or 
services and provide opportunities to commercialise new ideas. In order to maximise 
this potential, government procurers need to be able to specify a desired output and 
leave it to the creativity of private businesses to achieve the result with effective and 
efficient technologies. 

13 Government procurement can support and deliver broader government objectives. 
The sustainability agenda illustrates the use of government’s purchasing power as a 
vehicle for change. The development of mandatory standards and targets in areas of 
significant spend for many departments, provides incentives for suppliers to produce 
sustainable goods and services.  

The Opportunity 

14 The current global financial and economic crisis heightens the imperative for 
government agencies to spend more effectively and for government as a whole to 
understand the full extent of this spend.  

                                               
22 Cab Min (08) 10/3B refers. 
23 Currently, only core public sector agencies and the New Zealand Police and New Zealand Defence Force 
are bound by the government procurement disciplines set out in our trade commitments. 
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15 There is growing international recognition that effective procurement policies and 
practices can translate to substantial efficiencies, increased productivity, as well as 
greater participation by firms and support for innovation in the government market. 

16 Procurement can play a significant role in releasing funds for use in other priority 
areas and producing better results for government as a whole. This includes: 

• making public money go further by providing greater direction from the centre 
in collaborative and collective purchasing; 

• reducing bureaucracy through good practices, consistently applied across 
government; and 

• increasing the potential for procurement to support or deliver other policy 
objectives, such as improving opportunities for innovative SMEs. 

17 Other jurisdictions have taken a fundamental and ambitious approach to 
procurement reform in order to deliver value for money improvements, increased 
efficiency and productivity, and extensive savings in the public sector. In many 
cases, the driver for reform has been Government’s significant increase in spending 
on public services.  

18 Commencing with an independent review that revealed the full extent of spend, 
identified areas for improvement, made recommendations, and included an 
implementation plan, timetable and targets, countries such as the UK, Australia, 
Scotland and Wales, developed comprehensive roadmaps for procurement reform. 
These roadmaps covered a period of 3-4 years for achieving gains that ranged from 
back office process improvements and productivity gains to significant fiscal savings 
that could be recycled to other government priorities. The reforms were aimed at 
finding opportunities where savings could be recycled and productivity gains 
achieved, rather than cost cutting. 

19 Results from these reforms have been substantial. For example, halfway into the 3-
year programme, UK government departments reported £13.3 billion (approximately 
10% of annual spend) in annual efficiency savings, representing 62 percent of the 
£21.5 billion target24. Western Australia has reported cumulative savings and 
benefits of an estimated $310 million, against costs of around $27 million – giving a 
net savings figure of $283 million25 from early 2004 to mid-2007. Some $257 million 
of those savings were reallocated to other Government priorities.  

Going forward – options 

20 The three options for going forward are: 

• Continue to seek incremental gains with no increase in resources 

• Retain the current incremental approach, but accelerate the gains through 
increasing the available resources 

                                               
24 http://www.nao.org.uk/publications/nao_reports/06-07/0607156es.pdf 
25 http://www.dtf.wa.gov.au/cms/pro_content.asp?id=1875 
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• Undertake a fundamental procurement review, similar to that of other 
jurisdictions, aimed at achieving significantly greater savings, efficiencies, 
innovation, and productivity 

21 GPDG’s focus on improving procurement capacity and promoting syndicated 
contracting across the public sector is a long term goal. The current work 
programme of developing templates and standard clauses for tender documentation, 
contributing resources to support syndicated contracting, delivering sustainable 
procurement training26, and developing common agency procurement performance 
indicators for reporting purposes, will continue to incrementally improve procurement 
capability across public sector agencies. 

22 Improvements in agency procurement capability could be accelerated if additional 
resources were committed to the new initiatives that were approved in March 2008. 
These initiatives span a 4-year period and consist of agency capability assessments 
(to identify gaps and target improvements), a structured public sector training and 
accreditation programme (to increase the number of trained procurement 
professionals) and establishing a team to lead a number of syndicated contracts (to 
obtain further savings). 

23 The rate of progress in this work programme is limited by: 

• A strong sense of autonomy in most agencies, which is often closely guarded; 

• Lack of priority for procurement as an important function within agencies; and 

• A widespread view among agencies that, whatever the shortcomings in 
procurement capability across the public sector, capability in their own agency 
is strong, or at least adequate. 

24 A further option to consider is a review of procurement across the state sector, with 
a view to procurement reform. This could be structured to target the highest 
priorities, aiming to realise the full potential for procurement to reduce waste, control 
expenditure, increase productivity, and leverage policy outcomes.  

Summary 

25 While New Zealand has recognised the important role of procurement in delivering 
value for money outcomes, as well as wider policy objectives, the current initiatives 
directed to lifting capability and obtaining greater benefits from syndicated contracts 
represent a long term goal and improvements will be incremental. 

26 The ongoing good practice workshops, individual advice and guidance to agencies, 
and support for syndicated contracting will continue to incrementally improve 
procurement capability and achieve savings and efficiencies in state sector 
agencies. An enhanced programme of capability building and/or additional 
resources could accelerate the pace of improvements. These options may be limited 
in their ability to penetrate across public sector organisations and deliver the more 
far reaching improvements that may be required at this time. 

                                               
26 Fundamentally, sustainable procurement is simply good procurement practice; sustainable procurement 
principles and practices are applicable to procurement generally. 
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27 With the current economic and financial situation and imperatives to deliver more 
from procurement - significantly greater savings, productivity, efficiencies, and 
innovation - it may be timely to consider investing in procurement reform with a 
“distinctive agenda of efficient government”27.  

 

 

                                               
27 From a Review of Public Procurement in Scotland – Report and Recommendations, 14 March 2006 


